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PROCEEDI NGS
(1:00 p.m)

CHI EF JUSTI CE ROBERTS: We will hear

argunment next today in Case 11-713, Perry v. Perez and

t he consol i dat ed cases.

M. Clenent.
ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE APPELLANTS

MR. CLEMENT: M. Chief Justice, and may it

pl ease the Court:

remar kabl e.

The judicial maps drawn here are truly

They reflect the reality that the district

court below | ost sight of first principles. The court

repeatedly invoked the principle that these were only

interi mmaps and not renedi al maps, but that obscures

the reality that a court has the authority to draw an

el ection map, surely one of the nost powerful judicial

tools in the judicial arsenal, only if it is identifying

specific statutory or constitutional violations or a

subst anti al

| i kel i hood t hereof.

JUSTI CE SOTOVAYOR: M. Clenment, section 5

says you can't draw new maps unl ess they have been

precl ear ed.

You can't put theminto effect.
MR. CLEMENT: But --

JUSTI CE SOTOMAYOR: So the only thing that
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exists is old maps until you get the preclearance.

| don't see how we can give deference to an
enacted new map, if section 5 says don't give it effect
until its been precleared.

MR. CLEMENT: Well, Justice Sotomayor,
obvi ously section 5 is clear that the new map drawn by
t he Texas | egislature, the new maps drawn by the Texas
| egi sl ature, cannot take effect of their own force. But
t hat doesn't answer the question of whether a judge when
having to i npose a renedial map to address what al
concede is a one-person, one-vote problemwth the
benchmark maps can | ook to the new maps which al so
remedy that sanme one-person, one-vote problem for
gui dance. And this Court in its --

JUSTI CE SOTOVAYOR: But you are asking for
nore than for guidance. You are asking for deference.
You are saying they have to start with the new nmap even
t hough that map hasn't been approved.

MR. CLEMENT: That's right, Your Honor.

JUSTI CE SOTOVAYOR: Instead of starting, as
the court below did, with the old map which had been
approved.

MR. CLEMENT: Right. W are, in fairness we
are asking for it to be used as the starting point for

drawi ng the new map, but that's because --

Alderson Reporting Company
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JUSTI CE SOTOVAYOR: Doesn't that turn

5 on its head?
VMR. CLEMENT: No, | don't

or a nunber of reasons. One

t hi nk so, Your

is that the

obligation to go to the preclearance court or to go to

the Attorney General

remains fully in place. So the

only question is, what is going to informthe district

court in Texas's exercise of renedial

remedy t

renedi al

authority to

he one-person, one-vote problemw th the

plans -- with the benchmark

pl ans, rather.

Now, this Court fromthe very beginning of

its reapportionment cases has enphasi zed the need to

| ook for

j udi ci al

| egi sl ative guidance in order to informthe

exerci se of solving that reapportionnent

problent and the need to look to the new maps | thin

nost acute, of course, with the congr

because

map for

essi onal maps,

k is

t he benchmark is -- is a fine map, but it's a

32 seats. And Congress here

-- the | egislat

ure

of Texas has spoken as to how it would like to divide

t he new

36-seat allocation up, and it seenms to be quite

odd that the court would sinply ignore that judgnment

when it could ook to that as the starting point.

took it

Cl ement ,

JUSTICE GINSBURG. It didn't ignore it.

i nto account along with other

suppose the D.C. court that

Alderson Reporting Company
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authority over preclearance in m d-February denies

precl earance. And suppose -- suppose we accept your
position. You prevail in -- in this proceeding. And
then the three-judge district court says this -- this
plan -- these plans do not neet the section 5

requi rement, we deny preclearance. What happens if we
use the Texas plan that has not been precleared as the
I nterimplan?

MR. CLEMENT: Well, Justice G nsburg, as a
practical matter | suppose at that point Appellees would
go to the court in Texas and say: You need to revise
your interimmaps once agai n.

Now, | think, since the prem se for the
court drawing its interimmaps is that tinme is of the
essence, it can't wait any |longer, the Texas court nay
deny that nmotion or it may grant that nmotion. | nean |
don't -- | don't really have a crystal ball to take that
I nto account.

But what | do think is particularly
anomal ous is let's suppose that the D.C. court does deny
precl earance. At that point it's comon ground that the
pl an, the legislatively enacted plan, even though it's
deni ed precl earance, would be sonmething that the Texas
court would have to defer to. That's basically Upham

So it's, the oddity of the other side's

Alderson Reporting Company
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position --
JUSTI CE G NSBURG | don't see howit's

basically Upham That was a plan -- there were two

contiguous districts, there was a problemw th them the

Attorney General said the rest of it was okay. Here the

entire plan, the plans are -- are opposed.
MR. CLEMENT: Well, Justice G nsburg,

it's true that the Justice Departnent does raise a

mean

pur pose objection to the plans as a whole, but of course

even that takes its force fromthe way particul ar

districts are being drawn. It seens to nme quite likely
that, you know, obviously our position is that the D.C.
court is nost likely to grant preclearance; but if they

were to deny it, it seens quite likely that they wo

ul d

deny it as to particular districts, and then Upham woul d

make cl ear that you would give, that the Texas court

woul d give deference to the | egislative plan.

And the anomaly of the other side's pos

ition

IS you give |l ess deference to a plan when precl earance

i s pending than you do when preclearance is denied.

JUSTICE ALITGO Can | ask you a questio

n

about timng? Let's suppose that the district court in

Washi ngt on noves expeditiously and issues a decision in

m d- February. Are there insuperable problens with

post poni ng the Texas primary so that the plan that

Alderson Reporting Company
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be used can -- doesn't have to be formul ated until after

the district court in Washi ngton has rul ed?

Texas has a very early primary. Sone States

have them for congressional races in -- in the fall, and

t he | at est

presidential primary | think is at the end of

June. So why can't this all be pushed back, and

woul dn't that elimnate a | ot of the problens that we

are grappling with in this case?

MR. CLEMENT: Well, Justice Alito, two --

two answers: One is, as a practical matter all of the

af fected, you know, entities in Texas have gotten

t oget her

and they have agreed on the ability to nove the

primary back to April, given -- on the assunption that a

map could be in place by February 1st.

to April

Now, the primary has been noved from March

already, so | can't tell you that it's

i npossible to nove it again. But it's also quite, you

know, in a sense, | nean, the question becones, | nean

Texas has made its own determ nation that it wants to

have a relatively early primary. That's not sonething

t hat popped up for this set of elections. |It's had that

in place since at |east 1988. And so the question is

how nuch do you want to interfere with that judgnent.

choi ce,

i f

JUSTICE ALITG Well, if we have a binary

it's either the plan enacted by the Texas

Alderson Reporting Company
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| egi sl ature or the plan that's already been drawn up by
the court, yes, that could be presumably resol ved rather
qui ckly. But what if neither of those is fully
acceptable. Then is it -- is it practicable to have the
primary on the date that's been agreed on? And if not,
then would you just prefer to limt us to those two
possibilities or would Texas entertain the possibility
of moving the primary back?

MR. CLEMENT: Well, look. Texas wants the
Court to have the opportunity to get this right. W
t hi nk the decision belowis profoundly wong. W think
it's inportant for this Court to send a clear signal to
the courts that would provide relief -not just in this
case but to future situations where this arose.

JUSTI CE KENNEDY: Just one nore question.

MR. CLEMENT: Sure.

JUSTI CE KENNEDY: Background question about
precl earance. Assune that the court of appeals -- the
three judge district court in Colunmbia in the
precl earance proceeding finds sone problenms with two or
three of the districts, say, in the congressional plan.
Does it just say, "there are problenms with these
districts, we therefore deny preclearance,"” or does it
t hen gi ve gui dance and say, "we would give preclearance

if you made the follow ng changes"? 1In other words,

Alderson Reporting Company
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11

does it give you a road map? How do these deci sions
work? That's what |'m asking.
MR. CLEMENT: Well, | don't think there is a

road map for the extent to which they give a road map.

| think there are two things that are crystal clear.
One is that when the D.C. authority, be it the Attorney
General or the court denies preclearance, it denies
precl earance. The plan is not precleared. There is no
such thing as preclearance in part or partial

precl earance. As the Justice Departnment puts it, it
doesn't work like a line itemveto.

Now, that's not to say -- and here's the second
point. That's not to say that the court doesn't provide
reasoning for its decision or the Attorney General. And
that's why in Upham for exanple, that the court -- this
Court knew that the objections were to two particul ar
districts, even though the effect in Upham was to not
preclear the whole plan. And it seens to ne the m stake
of the district court is it effectively treats the
unprecleared plan as a nullity. And that's the exact
word that Judge Johnson used in the | ower court opinion
i n Upham

And this Court reversed and it said: No,
you don't ignore that; but on the other hand, what you

do is you take into account the judgnent of the Attorney

Alderson Reporting Company
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General in that case, but other than that, you take the
pl an i nto account notw thstanding the fact that it
hasn't been precl eared.

JUSTI CE KAGAN: But we've said over and
over, M. Clenent, that it's the Attorney General and
the district court in D.C. that has exclusive
jurisdiction over this set of questions and that we
don't want courts in other parts of the country to try
to mmc what those -- what that court and the Attorney
General are supposed to do.

And you are essentially asking for the
district court in the State of Texas to try to predict
what they are going to do and to m m-c what they are
going to do. And that's why Justice Alito suggests,
well, look, if we said that only the district court in
D.C. and the Attorney General should do this, let's wait
until they do it and go fromthere.

MR. CLEMENT: Well, Justice Kagan, here's
why we are not asking the regional court to mmc the
D.C. court's function. W are asking it to perform
correctly the one -- one of the roles that this Court
has al ways nade cl ear the regional court retains. And
that's to provide tenporary relief.

If you look at this Court's decisions that

essentially warn off a regional court fromarrogating to

Alderson Reporting Company
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13

itself the final preclearance decision -- |I'mthinking,
for exanple, of Connor against Waller -- those sane
deci sions say, but this is not with prejudice to your
ability to provide tenporary relief.

Now, our position is quite sinple. If we
are in a situation where the regional court has to
provi de tenporary relief, then it should apply the sane
standards that always apply everywhere to courts issuing
tenmporary relief.

JUSTI CE KAGAN: But you are not taking into
account the fact that, as Justice Sotomayor said,
section 5 itself operates as an injunction. And it's an
I njunction agai nst the use of an unprecl eared pl an.

MR. CLEMENT: Justice Kagan, | think we are
taking that into account. | mean -- and | think that's
at the heart of what's going on here. You have to ask
yoursel f the question: What is the renedy that the
Texas court in this case was trying -- what is the
violation, rather, that the Texas court was trying to
remedy. The Appell ees proceed and | think your question
proceeds on the assunption as if the violation is a
section 5 violation. But that's not what notivated the
court's opinion, and you can -- | nean, | ook at page 96
of the Joint Appendix, where the court specifically

says: Look, Texas has al ways been cleared. They need

Alderson Reporting Company
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to get preclearance. So this is not about enjoining
them frominmplenenting the plan. The constitutional
violation that is being remedi ed here and the only thing
t hat gave the Texas court any authority is the one
person, one vote violation with the old plans.

JUSTI CE BREYER: That's what they said they
are doing. | nmean, | count eight tines in the House
pl an, the State house plan, and several tines in the
senate plan where it's clear and | think it's fairly
clear in the U S. House plan, they say things |ike:

"The court began by considering the uncontested
districts fromthe enacted plan that enbraced neutral
districting principles, although it wasn't required to
give any deference.” And you say they are wong about
that. "The court attenpted to enbrace as nmany of the
uncontested districts as possible.”

So after | got finished reading their
opinions | thought, well, there may be a difference
bet ween what you say and they say, but |I'mnot sure that
there is a difference that is reflected in the nmaps.

And so it's now January 9th. We have to
have something in effect by February 1st. They said
that they are paying attention to what the |egislature
did and when | | ooked at the maps, as far as | can tell,

t hey include sone nore, sone less, nobst in the State

Alderson Reporting Company
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senate, but they include a |ot of the State's changes.
So what am | supposed to do? | nean, | can't tell
whet her you are right or wrong wi t hout | ooking district
by district by district by district. Wat am | supposed
to do on January 9th?

MR. CLEMENT: Well, | think on January 9th,
Justice Breyer, you should take another |ook at El Paso

County. Because | think if you look at El Paso

County --
JUSTI CE BREYER: I n which -- in which --
MR. CLEMENT: In either the congressional
map or the house map. | think if you | ook at EI Paso

county what you cannot conclude is that all ---
JUSTI CE SOTOVAYOR: What district is that?
MR. CLEMENT: \hat's that?
JUSTI CE SOTOVAYOR: What district is that?
MR. CLEMENT: Well, it depends. |If we are
| ooki ng at the congressional map, | believe it's
district 16 or 17. And those maps start on page 1.
JUSTI CE BREYER: Ckay. ElI Paso County in
the original plan | guess was all |ike nunber 16. 1've
got it in front of nme. And they split it, and it was
split sonmewhat differently or not. COkay. Then what
el se?

MR. CLEMENT: Well, | nean, | think you are

Alderson Reporting Company
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understating it. | nean, on the benchmark plan --

JUSTI CE BREYER: No, no, right.

MR. CLEMENT: -- there is a whole straight
line. On the enacted plan it was a different straight
l'i ne.

JUSTI CE BREYER: Correct.

MR. CLEMENT: And in the --

JUSTI CE BREYER: All right. So right now,
why is that wong? Wy is that wong? Tell me why it's
wrong for themto do that?

MR. CLEMENT: | want to say two reasons why
it's wong, but first |I think that really does answer
your prem se, which is that all the court was doi ng was
remedyi ng one person, one vote.

JUSTI CE BREYER: No, no, | didn't say that.

| said in their way of thinking they are taking the map

into account. Now, to sit -- the enacted one. If |
di sagree with that, | can't disagree at the |evel of
principle, I have to disagree at the |evel of particular

districts. That's why | asked you the question. So you
point to district 16 and | say, very well, tell nme what
they did wong, and why? Because, renenber, they are
facing a challenge that's based on section 5, part

pur pose.

And the district court there said in the

Alderson Reporting Company
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17

D.C.: You don't survive -- | can't give you a sunmary

judgnment on that; purpose here may have been vi ol at ed.
Al right, now you tell nme what's wong with

district 16, which | guess is your strongest case? That

woul d be hel pful.

MR. CLEMENT: No, what I'm-- |I'm not saying
it's my strongest case. |I'msaying it's illustrative of
the problem Another thing that's illustrative of the
probl em - -

JUSTI CE SOTOVAYOR: But what's was the
pr obl en?

JUSTI CE BREYER: Tell me what's the problenf?

MR. CLEMENT: The problemis that the court
| ost sight of what it was supposed to be doing. It was

supposed to be --

JUSTI CE BREYER: \What you said they were
doing. They couldn't have lost sight at the |evel of
generality, because at the |evel of generality they
said: We are trying to take into account the map. |I'm
just repeating nyself.

| want to know what is wong with the
drawi ng of district 16, what they did, given that there
Is a section 5 chall enge based on purpose?

MR. CLEMENT: And what's wrong with it is

because they neither started with the old benchmark plan

Alderson Reporting Company
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and said we are going to solve the one person, one vote
problem nor did they start with the new | egislative
pl an and say is there sonme violation that allows us to
change that plan. They instead, as they told you said
that they were on their own drawi ng an i ndependent map.

JUSTI CE SOTOVAYOR: |I'msorry. That's
i nconpl et e.

CHI EF JUSTI CE ROBERTS: You can finish,
finish your answer, please, M. Clenent.

MR. CLEMENT: \What | was hoping to say is
that they -- they told you they were draw ng an
i ndependent map, and what they told you is that they
t hought that they were under an affirmative obligation
not to defer to the |l egislative enactnment because it
hadn't been precleared. And the oddity of this -- |
mean | ook, you're right. |In certain places, they then
turn around and say: But we deferred where we coul d.
But the oddity of their position is their first prem se,
which is the one thing we can't do in draw ng these
maps, is look at that -- |ook at that unprecleared map.
There's no explanation for why, if that prem se was
right, why would it be even a good thing that were
pointing to the other map.

JUSTI CE SOTOVAYOR: Counsel, |'m not sure

how | understand that, okay? As | |ooked at one of the

Alderson Reporting Company
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El Paso maps, the enacted map created a antler-type
district, a head and two unconnected antlers on top,
not hi ng tying them together.

The district court went back to the
benchmark and said: This is the benchmark district, now
|"m going to draw the districts around it that fall
naturally, trying to stay within neutral principles of
not dividing up the city nore than | have to, and it
came out with another district.

| don't understand what principle, what
| egal principle, the district court was violating that
makes what it did with that particular county w ong.

You' re saying they should have given - -deference to an
oddl y- shaped di strict that changed a prior benchmark
that's been chal l enged as havi ng been created
specifically to mnimze the Latino vote.

All of the challenges that relate to El Paso
are very significant. The district court has al ready
deni ed summary judgnent on that. Tell nme what | egal
principle they violated, other than the deference
principle that you're relying upon?

MR. CLEMENT: The basic principle they
violated is they drew an interimorder that they thought
wasn't a renedial order without it being based on any

findi ng of substantial likelihood of a violation.

Alderson Reporting Company
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JUSTI CE SOTOVAYOR: That's your --

MR. CLEMENT: You may be right. You may be
right. There may be a problemwi th those maps in E
Paso. | don't think so, and | would like to talk about
t hat .

But if the district court had said, you

know, there's a problemwith this because the two

antler -- the deer with two antlers, that violates --
that's a substantial |ikelihood of violating the
Constitution. W're going to remedy that. If that's

what they did, this would be a very different case.

Now, | do want to tal k about the deer wth
two antlers, because what that ignores is that in the
benchmark plan, the deer had one antler and an antenna.
And so the district court -- the map the district court
drew doesn't | ook anything |ike the benchmark, and
actually the map that the | egislature drew | ooks very
much |i ke the benchmark.

And so | think that just shows that what was
goi ng on here by the district court was sonething very
different fromeither remedying a one-person, one-vote
problemwi th the benchmark or from correcting specific
i dentified problenms with the |egislative --

JUSTI CE SCALI A: I -- | had thought,

M. Clenment, that -- that one of your objections was

Alderson Reporting Company
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21
that in deciding whether they' re using the benchmark
or -- or the -- the legislature's proposed new pl an,
whi chever one they're using, they -- in drawing up their

own plan, they assunmed the validity of all of the
chal | enges.

Is -- is that not the case?

MR. CLEMENT: Well, that is the case, Your
Honor, and that is one of the many problens with the way
that the Court proceeded here. Because once you | ose
sight of the fact that, | ook, we only have renedi al
authority if we're renedyi ng substantial |ikelihood of
violations that are identifiable and particular, well,

t hen what are you going to do?

What this district court did, after he
started where Justice Breyer suggested, is that the
district court judges then said: Look, we want to avoid
the chall enges that are brought by the plaintiffs. And
what they nean by "avoid" is they basically take all the
al l egations at face value and then redraw --

JUSTI CE KENNEDY: But you don't have any
problem if I"ma district judge and I think there is a
substantial |ikelihood that a particular challenge would
succeed, you don't have any problemw th nmy draw ng an
interimplan to avoid that |ikelihood.

MR. CLEMENT: Absolutely no problemat all,
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Justice Kennedy. And the great thing about that is that
gives the district court a famliar role to play
applying famliar standards, and it gives this Court
sonething to review.

JUSTI CE GINSBURG: But the district court in
that -- in that scenario is projecting what the D.C
court that has exclusive authority is going to do. And
that's why | find your -- your position troubl esone.

You' re asking one court to make its best guess at what
another court is likely to do, and that other court has
excl usive jurisdiction.

MR. CLEMENT: Can | respond to that, Justice
G nsburg, as follows, which is, | had assuned that
Justice Kennedy's question was not specific to section 5
and could just as well be a section 2 problem --

JUSTI CE KENNEDY: Section 2.

MR. CLEMENT: -- or an equal protection
under the Constitution problem And in this case, there
IS no problem All the court is doing is making a
substantial |ikelihood determ nation of an issue that
it's ultimately going to confront.

JUSTI CE KAGAN: But haven't we al so said
that, with respect to section 2 and constitutional
viol ations, that those allegations would be unripe in

the -- prior to the district court or the Attorney
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General clearing a plan?

MR. CLEMENT: Absolutely, Justice Kagan.

But | think it's inportant to understand that to the
extent that the district court in this renmedial phase
shoul d take section 5 into account, it's just in

consi dering whether or not the renmedial plan is
consistent with section 5 principles. And that's what
the judges did in this case with respect to their own
plan. So we're not |I'm asking themto do sonmething with
section 5 that they otherw se wouldn't do.

And again, | think if you conme back to the
particul ar question of what are they trying to renedy,
they are trying to renmedy the one person, one vote
problem So if that's what they're trying to renedy,
why woul dn't they take into account the |egislative
policy judgnments reflected in the unprecleared plan if
that's -- if that's the state we're in, if that's the
snapshot we're in.

Keep in mnd, this Court has throughout --

JUSTI CE KAGAN: Well, just because section 5
says that there's no presunption of regularity attached
to that plan, and indeed, that it's unlawful to put that
plan into effect without the proper approvals.

MR. CLEMENT: Two things, Justice Kagan.

One, | would beg to differ that what section
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5 says is that there's no presunption of regularity.
And | think that's -- it's not just a qui bble. Because
I think if what section 5 says is that there's no
presunption of regularity, or no presunption of good
faith, then section 51 think is closer to the
constitutional edge than this Court said in Northwest
Austin. | think all it says --

JUSTI CE KAGAN: Section 5 says sonebody has
to clear it before it can go into effect.

MR. CLEMENT: Absolutely. But | don't think
that neans that the assunption is that the |egislature
didn't act in good faith in enacting the provision. And
that brings nme to ny second point -- -

JUSTI CE KAGAN: Nobody said the opposite.
The question just is, does sonebody have to clear it?
Here, it wasn't clear.

MR. CLEMENT: Ckay. | agree, but then the
question is, if there's not a presunption of bad faith,
then why woul dn't the Court take that |egislative
judgnment into account in drawing its renedy for the one
person, one vote violation in the remedial district?

If I could add ny second point, which is the
other thing to keep in mnd is the precl earance
obligation is not driven by congressional judgnent that

t hese covered jurisdictions are particularly bad at
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remedyi ng one person, one vote problens.

Obvi ously, section 5 is driven by concerns
about racial discrimnation. So in that sense it's
particularly odd, given that what's at issue here is a
remedy for a one person, one vote problemthat you would
assunme that you're not going to take into account the

| egi sl ature's judgnment as reflected in an unprecl eared

claim

JUSTI CE KAGAN: No, | don't think --

CHI EF JUSTI CE ROBERTS: Counsel, 1 think
there's -- | see two different problenms and |I'm not
quite sure how they conme out. One, you cannot assune

that the legislature's plan should be treated as if it
were precleared. The district court in Texas cannot
assume or presume what the district court here in D.C
I's going to do.

But on the other hand, it can't presune it
the other way. |[In other words, it can't drawits
i nterimplan assum ng that there are going to be these
section 5 violations, because that's presum ng what the
Court's going to do the other way.

So how do we deci de between those two -- you
have two wrong choices. How do we end up?

MR. CLEMENT: Well, | think you try to split

the difference by trying to apply the prelimnary
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I njunction standards. And | think if you do that, then
what you're going to do is that you're going to ensure
that the renmedy that the district court draws for -- as
an interimmatter for the one person, one vote problem
which is not the same thing as preclearance, that renmedy
I's both consistent with the |egislative policy
judgments, but also with section 2, with the Equal
Protection Cl ause.

And | suppose if this Court wants to, it can
say that for purposes of interimtenporary relief, the
Court can |l ook at section 5 directly. | would think the
better answer is, no, you just focus it on section 2,

t he Equal Protection Clause, and then you ensure that
the judicial plan is consistent with section 5
principles, because that's the test that the Court's
going to apply in any event.

JUSTI CE KENNEDY: Can you -- can you tell ne
with reference to the two districts, other than the
Senate district, congressional and State house
districts, did Judge Smith defer or use these -- the

Texas | egislature's 2011 plan as a benchmark to sone

extent ?

MR. CLEMENT: | -- | don't think Judge
Smth -- if | can answer your question, | think this
does: | don't think Judge Smith did this the way that
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we t hink he should or focused on the benchmark. If you
| ook at the congressional plan, what he did is he just
basi cally picked one of the proposals, that was a

bi parti san proposal, the so-called C216.

Wth respect to the House plan, | think he
got it -- the Texas House plan -- | think he got it
closer to right. But | don't think he applied the right
standard. And | would ask you to |ook at Joint Appendi X
193, and particularly his consideration of House
district 33. Because there, what Judge Smith did is
said, well, you know, there's these allegations, and I
find this -- he said the State has persuasive responses,
but out of an abundance of caution | -am going to redraw
the districts.

That doesn't seemquite right. | nmean, if
the State really does have persuasive responses, that
ought to be enough to not redraw the districts.

JUSTI CE KENNEDY: So you would fault his
solution for giving insufficient deference to the State
of Texas 2011 pl an?

MR. CLEMENT: That's right, but it's
certainly a fair inprovenent over what the district
court mpjority did.

If I could reserve the balance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you,
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M. Clenent.

M. Srinivasan.

ORAL ARGUMENT OF SRI SRI NI VASAN,

FOR UNI TED STATES, AS AM CUS CURI AE, SUPPORTI NG

AFFI RMANCE | N PART AND VACATUR I N PART

MR. SRI NI VASAN:  Thank you,

M. Chief Justice, and may it please the Court:

is that

t he Vot

The fundanmental flaw with Texas's a

it directly inverts the burden establis

ppr oach
hed by

28

ng Rights Act. Section 5 places the burden on a

covered jurisdiction to show that a proposed voting

change is nondi scrimnatory in purpose and effect, and

t he change can't go into effect unless and unti

State carries its burden in that regard.

JUSTI CE KENNEDY: Let me ask you th

Suppose that this -- all the facts are the sane

that this is in a State that is not subject to

5.

Woul d there be a problemin your vi

what the district, with what the district court

with Judge Smth -- with what Judge Smth did?

| the

iS.
except

section

ew with

di d,

MR. SRI NI VASAN:  Well, with what Judge Smith

did, I guess in that context, Justice Kennedy,

woul dn' t

be a section 5 issue at all.

JUSTI CE KENNEDY: Ri ght.
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MR. SRI NI VASAN: All you would be dealing
with is section 2 or the Equal Protection Clause.

JUSTI CE KENNEDY: And then we coul d use --
then there would be no problemw th using Texas as a
benchmark, the Texas 2011 as benchmark, as a starting
point, as a starting point?

MR. SRI NI VASAN:  Well, | guess what | would

say is this, that in the nmal apportionnment context what
this Court typically has said the district court should
do is to start with a plan that is already in effect and
then nodify it according to neutral districting
principles to renove the mal apporti onnment i ssue.

JUSTICE ALITO What are-neutral districting
principles? Anybody who draws a map faces at the outset
certain |l egal constraints, constitutional constraints,
restrictions that are inposed by the Voting Rights Act,
maybe sone State |aw restrictions to the extent they are
not inconsistent with Federal law. Once you have gotten
beyond that point, all you have left is districting
policy.

They are policy choices and there are many
factors that can be taken into account in drawing a nmap:
How conpact you want the districts to be, to what extent
are you going to respect zones of economc interest, to

what extent are you going to try to preserve old
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districts, what about incunmbents, what about party
regi stration? Are you going to try to have bal ance or
are you going to try to favor one party or the other?
That's all -- those are all questions of policy.

And the question is who nakes those policy
deci sions? Are they going to be the policy decisions
that were made by the | egislature, or are they going to
be the policy decisions mde by the district court? And
to say they are going to apply neutral districting
principles is a subterfuge. There is no such thing.

MR. SRI NI VASAN: | guess | woul d di sagree
with you, Justice Alito. | want to make two prelimnary
observations on what a district court is supposed to do
in this regard, and then I'Il try to wal k through the
principles that should guide this inquiry.

The first prelimnary observation is what a
district court is not supposed to do, and what a
district court is not supposed to do is to take the
unprecl eared plan as a given, because section 5
forecloses it. Now, what's a district court supposed to
do? |It's not at sea, contrary to the underpinning of
sone of the argunents made today, because the district
court starts with the last |egally enforceable plan,
which after all is the |last manifestation of State

policies and priorities. So you have that as a starting
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point. And then it has to nmodify that plan, of course,
to deal with mal apportionnent issues and to conply with
section 2 and section 5 --

JUSTICE ALITO. | don't want to interrupt
you too nmuch, but even if you do that, even if you start
with the old plan and then you nodify it to the extent
necessary to conply with Constitution and statutes,
there are still -- |I'msure our conputer could shoot out
dozens and dozens of possible maps, and sonebody has to
choose anong them Now what criteria does a district
judge, does a district court use in making that choice?

MR. SRI NI VASAN: There is discretion in the
I nquiry, Justice Alito. | amnot goirng to -- |'m not
going to disagree with that. What it |ooks to is the
districting criteria that had been applied by this
jurisdiction in the past. For exanple, in this case --

JUSTI CE SCALIA: It's not just discretion.
It's political discretion. That's what's troubl esone
about it. It seens to me the governnent takes an
absol uti st approach to the proposition that you cannot
use an unprecleared plan for any purpose. All the |aw
says is that you cannot apply a precleared plan. The
pl an being applied here is not the Texas |egislature's
plan; it's the plan -- a remedial plan adopted by

Federal judges.
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And to say that they cannot use in draw ng
up that plan the legislature's last political decisions
seens to ne not required by the nmere prohibition against
I npl ementing that plan as the plan of the |egislature.

What would you do if -- if the district
court in Washington and the district court in Texas,
nei ther one of themacts intime, and it's too |ate?
It's too late to have any -- any primaries anynore?
VWhat woul d happen?

MR. SRI NI VASAN:  Well, | guess --

JUSTI CE SCALI A:  \What woul d happen? You
can't use the old plan. You have an absolute rule
agai nst using the new plan. Wat happens? You
di senfranchi se every voter in Texas --

MR. SRI NI VASAN:  No, | don't think you

shoul d do that.

JUSTI CE SCALI A: -- because there may be
sonme voters in Texas, may be, sone who will be
prejudi ced by using the current plan? | suggest in that

situation there is nothing to do but use the Texas pl an.
MR. SRI NIl VASAN: Well, | don't -- not in the

context of section 5, Your Honor. That's one option,

but the other option would be to use a nmal apportioned

pl an, which this Court has suggested woul d be sonet hi ng

the courts could do. Now, that is not a preferred
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option, to be sure.

But we are not in that situation here,
because what you have is interimmaps that have been
devel oped. We are not in the kind of energency
situation that you are positing.

JUSTI CE SCALI A:  You acknow edge that there
are sonme situations in which you can use the very plan
that the Texas | egislature adopted, even though it's not
been precl eared?

MR. SRINIVASAN: Only if there is no tine
for the district court to adopt a different plan. But
if --

JUSTI CE SCALIA: So it's-no | onger an
absolute rule. So the question is whether this is
anot her reasonabl e exception to a non-absolute rule.

MR. SRI NI VASAN: There is an energency
exception, as there is with all sorts of |egal rules.
But that's so far as we woul d go.

Now, | would like to address the proposition
t hat suggestions what the Court would be doing here

under Texas's view is just a standard application of

substantial |ikelihood of success principles, because
it's not. It's decidedly different from standard
operation of substantial |ikelihood of success

principles in three fundanmental respects.
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The first goes to the burden,

Justice Kennedy, and | think you alluded to this in your
question. The burden in a prelimnary injunction
context stays with the sane party at the prelimnary

i njunction stage as at the nerits stage. And so when in
a prelimnary injunction context the court is asking,
has there been a substantial |ikelihood of success on
the nerits, the sanme party has to nake that show ng as
has to make that showing at the nerits stage.

Here Texas would turn that upside down,
because at the nerits stage, which is the preclearance
proceedi ng --

JUSTI CE KAGAN: Well, would it be okay if we
just said, well, Texas has to make the show ng?

MR. SRI NI VASAN: That would certainly be
better. | think that would inprove things quite a bit.
But that's not what Texas -- the approach that Texas
proposes today.

But it's different in two other respects
froma standard prelimnary injunction context as well.
And one is what Justice G nsburg alluded to, which is
here you don't have a situation in which the sanme court
that's going to forecast its ultimte adjudication of
the nerits is also deciding what it's going to do at the

prelimnary injunction stage.
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CHI EF JUSTI CE ROBERTS: Well, that's exactly

right, but you see it only on one side of the problem
You say, well, you can't treat it as if it's being
pre-cl eared because that would be prejudgi ng what the
court is doing in D.C. But you have no trouble with
t hem sayi ng, assum ng that there are going to be these
section 5 violations, in drawi ng additional
maj ority-mnority districts, which is just assumng in
the other way what the court here in D.C. is going to
do.

| don't know how you | ean one way and say,
it's horrible, you can't use it because it hasn't been
precleared, but it's all right in drawing the interim
plan to treat it as if preclearance has been deni ed.

MR. SRI NI VASAN: | don't know about that,
because | think what a district court is supposed to do
when preclearance is pending is not accept all the
chall enges. What it is supposed to do is to apply
traditional districting criteria to the benchmark. So
guess - -

JUSTI CE KAGAN: So do you contest the view

that this district court did essentially accept the

chal l enges, did sort of say, well, look, there are these

chal | enges, so we have to make sure that we don't do

anything that cuts against thenf
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MR. SRI NI VASAN: Well, there is sone

| anguage in the opinions to that effect,

Justice Kennedy. | have to say the district court
opi ni ons here are not a nodel of clarity. |In sone
respects, they seemto outline the right inquiry. |If

you | ook at Joint Appendix 137 to 138, | think what the
district court said it was doing was starting with the

status quo, which is the benchmark, and then nodifying

it.

CHI EF JUSTI CE ROBERTS: And if you | ook --
and if you | ook at Joint Appendix 146 to 147, it | ooks
t he exact opposite. It looks like they' re draw ng
m nority coalition opportunity distri-cts to draw them
because they have anticipated how they think the
district court in D.C. is going to cone out.

MR. SRI NIl VASAN:  Well, that's right,

M. Chief Justice, and | think we point to that in our
brief as an area in which the district court could give
further explanation on remand.

CHI EF JUSTI CE ROBERTS: You do.

JUSTI CE KENNEDY: Isn't it odd that this is
a section 2 suit and yet section 5 seenms to be driving
that -- driving it. That's the problemwth this
litigation, it seenms to ne.

MR. SRI NI VASAN: | think section 5 can't
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hel p but drive --

JUSTI CE KENNEDY: And section 5 applies only
to sonme States and not others. Texas is at a trenendous
di sadvant age here in defending the section 2 suit and in
drawing -- and in having -- and the judiciary is at a
di sadvantage in framng a renedy for a likely, a likely
section 2 violation in some of the districts.

MR. SRI Nl VASAN: O course, Your Honor,
Texas is in a different position precisely because it's
a covered jurisdiction. And when you have a section 5
case, section 5 can't help but take precedence in sone
respects, precisely because a proposed change can't go
into effect unless and until the covered jurisdiction
shows that it's nondiscrimnatory in purpose and effect.

But | do think it's inportant --

JUSTI CE KENNEDY: | wonder if it should take
precedence in a section 2 suit. All this -- this is the
primary obligation of the Texas district court, is to

address section 2 violations.

MR. SRI NI VASAN: That -- that may be, Your
Honor. But | think then if, if it can't address the
section 5 issue at all, then the one thing that
shoul dn't happen is that the section 2 court gives
effect to the unprecl eared plan, because that is

sonething that the D.C district court is supposed to
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do.

JUSTI CE KENNEDY: It's not giving effect to
an uncleared plan. It's giving effect to a |egislative
judgnment as to what is workable for all the factors and
criteria that Justice Alito referred to, county lines,
et cetera.

CHI EF JUSTI CE ROBERTS: We will let you go
on for alittle longer. W nmay have a few nore
guesti ons.

MR. SRI NI VASAN: (Okay. Thank you,

M. Chief Justice. | appreciate that.

| guess what | would say, Justice Kennedy,
I's, if you use the unpreclear plan as the starting
poi nt, which is what Texas proposes, you are giving
effect to that, notw thstanding the precl earance
requi rement of section 5. And with the covered
jurisdiction, that is something that section 5 doesn't
al | ow.

Now, | do think it's inportant to consider
Texas's preclearance subm ssion in the context of the
ot her statew de precl earance subm ssions that have been
submtted in this election cycle. If you |ook at the
governnent's brief at pages la to 3a, | think what that
bears out is that there is not a fundanmental problem

with section 5 or the way section 5 operates. The
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probleminsofar as it exists is with respect to the
particul ar subm ssions that Texas has nade, because
there were 20 subm ssions of statew de plans for
adm ni strative preclearance. In all 20 cases, the
Attorney General precleared them In 19 of the
20 cases, the Attorney General precleared it within the
initial 60-day w ndow. Now - -

CHI EF JUSTI CE ROBERTS: Counsel, | have --
Your position -- | understand you're straddling a
position. That's why you are sitting in the back rather
than the front row between the two parties. But it's a
little unsatisfying because what you say we should do
when we are all under the gun of very strict tine
limtations is we should send it back to the district
court so it can give a greater explanation of what it's
done.

Isn"t that going to be very wasteful? And
it's kind of an odd order fromthis Court to send to a
district court saying, you know, tell us nore.

MR. SRI NI VASAN:  Well, | don't know that it
I's, Your Honor, and | have two responses in that
respect.

First, and this goes to a question that
Justice Alito asked earlier, what is this Court supposed

to do in this situation? And | think one thing that
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coul d absolutely happen is if there were a remand the
D.C. district court could conplete its preclearance
proceedi ng, which would be illum nating the what the
Texas district court is supposed to do. And to have
gui dance on that --

JUSTI CE BREYER: Did you have -- what is
t hat based on?

MR. SRI Nl VASAN: What | would say is this.
The D.C. district court has scheduled trial to begin on
January 17th. It's supposed to |ast 8 days. Closing
argunment is on February 3. If you | ook at what happened

at the summary judgnent stage, Justice Breyer, they had
summary judgnent argunents on one day --

JUSTI CE BREYER: Yes, | read, | read, | read
t he opinion and what you said on the phone and so forth.

MR. SRl NI VASAN: No, not that.

JUSTICE BREYER: It seens to me that it's a
conplicated case. Let's suppose you are conpletely
right on your tinme schedule. Then they will decide

sonet hing. How could any human being redraw maps in 5

days or 10 days where you will have different -- 6
different positions. | nean, | think it's inpossible.
How can you -- | don't see how you can do it.

MR. SRI NI VASAN:  Well, of course, if

precl earance is granted we won't have an issue with
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drawi ng maps.

JUSTICE BREYER: Well, | think there's -- it
seened to ne fromreading it, | didn't think that the
judge there is ready to grant preclearance.

And the other thing in sending it back, |
read the brief and then | read the opinions. | don't
think I have -- |I'm not being too generous to the
opi ni ons, but | thought that they were saying throughout
is: We didn't try to draw extra coalition or extra
opportunity districts; they enmerged. They say "energed"
about seven tinmes. They energed as we tried to apply
equal vote principles. And it's hardly surprising that
It would, considering that the popul ation growth is
primarily due to the mnority expansion.

So it didn't seemto me -- now why do you
want us to send it back to get nore explanati on when
that seens to be the explanation, and to ne at first
bl ush, it seens |ike a perfectly good expl anati on.

CHI EF JUSTI CE ROBERTS: Maybe -- bDbri ef
answer, pl ease.

MR. SRI NI VASAN: Yes. Sure. | think
i nsofar as the coalition districts and ability districts
emerge fromgrowth, there is nothing suspect about them
The one exanmple | point to is District 33. If you |ook

at Joint Appendi x, pages 146 and 147, it's not clear
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what the, what the district court was doing in that

regard.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Garza?

ORAL ARGUMENT OF JOSE GARZA
ON BEHALF OF THE APPELLEES

MR. GARZA: M. Chief Judge, and may it
pl ease the Court:

There seens to be general consensus on at
| east three points that we've tal ked about today.
First, that the unprecleared plan cannot take effect.
The second, that the district court is foreclosed from
entering and engaging in an anal ysis-.of the issues that
are pendi ng before the three-judge court in Washi ngton,
D.C., and that at this point, a court ordered plan nust
be inplemented on an interim basis.

JUSTI CE SCALI A: Exclude ne fromthe second.
' mnot sure that | have gone along on that, as you
phrased it. The way you phrase it, you say they cannot
even make the kind of prelimnary inquiry that your
friend suggests.

MR. GARZA: | think we are dealing with a
matter of semantics, Your Honor, because the question
is, did the Court give the State's plan deference. But

it itself said that it began, as it should, as it has
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been directed by this Court with the historical or

benchmar k configurations, and then respected the State's

pl an.

JUSTI CE KAGAN: But you know what | don't
under st and about your briefs, M. Garza. |If the States
can't -- if, if -- if the plan has not been precleared,

you shoul d be saying that the States can't | ook at the
pl an. But on the one hand you are saying, well isn't it
great because the Court did | ook at the plan, and on the
one hand-- the other hand you are saying the Court can't
| ook at the plan. So which is it? Because there is a
real tension. On one page you say isn't it great, the
Court | ooked at the Texas plan. And-then you say the
Court can't | ook at the Texas pl an.

MR. GARZA: W don't say that the Court
can't |l ook at the Texas plan. Wat we say is that the
Court, the Court can't inplenent the Texas plan, and it
certainly can't inplenent the Texas plan if there is any
suspect of discrimnation. And what it did was exactly
the right neasure.

JUSTI CE SOTOVAYOR: Then you are saying the
Court should |l ook at the nerits.

MR. GARZA: | think that the Court did the
appropriate thing by looking at the -- at this matter.

JUSTI CE SOTOVAYOR: No. Let's, let's goto
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sonet hing Justice Scalia asked was, what does a court do
with frivolous clains? Does it assume under your theory
that those frivolous clains are valid? And if you say

no, it shouldn't assune that, then what |evel of inquiry
shoul d the Court engage in before it accepts or deviates

fromthe enacted plan?

MR. GARZA: | think that the Court should
| ook at-- first of all, should not start with the
State's plan. It should | ook at where there have been

obj ections made. And the role of the district court in
the District of Colunbia is where the question of

whet her there are frivolous clainm have been made. And
t here have been no notions to dism ss any of the clains
i n Washi ngton, D.C. based on frivolity.

JUSTI CE SOTOVAYOR: So the Texas court
cannot -- should automatically accept all -- that every
district that a chall enge has been raised in the DC
Circuit Court is okay?

MR. GARZA: It should not accept any of the
districts that have been challenged. But | think the
difference in terms of even assum ng a violation--

CHI EF JUSTICE ROBERTS: [|I'msorry, | don't
mean to interrupt, but | didn't follow that. So |ong as
a district has been challenged in DC, the court in Texas

shoul d not accept it?
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MR. GARZA: It should make a determ nati on

either way, and it didn't. Because in those districts,
it didn't adopt the plans that were put forward by the
plaintiffs or the challengers in Washington, D.C. it

| ooked at the benchmark plan as a starting point.

JUSTI CE KENNEDY: But could it |ook at the
district and say, well, it respects county lines; it
follows a river; it's got urban/rural. Can it | ook at
it for that reason and rely on the | egislative judgment
as maeking a sound judgnment that the river runs through
here, and the county line is there and so forth? That's
what seens to nme the difficulty with saying oh, you
can't ook at the plan.

MR. GARZA: | think the problemw th that,
Your Honor, is that then it would be assunmi ng that the
State is correct, that it doesn't violate section 5.
That is -- that is an inquiry that is reserved to the
district court in the District of Colunbia.

CHI EF JUSTI CE ROBERTS: And that's right,
but it goes the other way when you say they can't
approve sonething that's been challenged. Aren't you
assum ng that the plaintiffs are right?

MR. GARZA: No.

CHI EF JUSTI CE ROBERTS: And that's an

inquiry that belongs to the district court in D.C
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MR. GARZA: No, because what the court did,
is it didn't accept as a renedy what the plaintiffs
proposed there. It reverted to State policy which is
what it's directed to by this Court. It direct-- It
went back to State policy and it | ooked at the benchmark
plan, and it started with the benchmark plan. Even with
t he congressional plan, where there are four new
districts, and there is no conparable district in the
benchmark, it |ooked to the legislatively enacted plan
to deternm ne where to replace those districts.

JUSTI CE SCALI A: But that is not the current
State policy. The benchmark plan is gone. |It's old.
The Texas | egislature now has a different policy, and
that, you say, should be ignored.

MR. GARZA: That policy cannot be deferred
to. It is incorporated in the court's plan by -- in the
manner in which it did review the plans. That is --

JUSTI CE SCALIA: There is a presunption of
its invalidity. You can't presune it valid, but you can
presunme it invalid.

MR. GARZA: Either way. And, in fact, what
t he Court did--

JUSTI CE SCALIA: Well, not either way. You
are presuming it invalid.

MR. GARZA: It -- you are not presumng it
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Is invalid. You're -- you are suggesting that -- you
are reverting to the next State policy. You are not

I ncorporating it, but you're not -- you are not making
any decision. And the way you sort of wal k that
tightrope is you go to what the State policy was before
the enacted -- plan.

JUSTICE ALITO Let's say a |legislature
says -- says we have a new policy, and that is that once
we' ve satisfied our constitutional obligations and our
obl i gati ons under the Voting Rights Act, the only thing
we are going to do is try to draw the districts that are
t he nost conpact possible, conmpactness over everything
el se.

They draw up a plan that enbodi es that
policy, and it's chall enged under section 5. Now can
the district court just say well, that's -- the State's
policy is conpactness over everything el se, but we don't
agree with that, because we have other neutral
principles that advance the interest of the collective
public good, which is the -- the termthat this --
the -- the words that this Court used. Can they do
t hat ?

MR. GARZA: | don't believe they can, and
this Court didn't. The Court in fact --

JUSTICE ALITO Well, if they can't do that
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then you are saying that they are constrained by State
policy, except to the extent the Constitution or the
Voting Rights Act requires otherw se.

MR. GARZA: And in this case, part of the
Voting Rights Act is section 5, and in those areas and
In those districts where there have been chal |l enges --
and by the way the district court has -- in the District

of Col unbi a has determ ned that those chall enges are
substanti al, because they have deni ed preclearance. And
in fact they' ve said that Texas has not disputed --

JUSTI CE Gl NSBURG. They deni ed summary
judgnment. They didn't deny preclearance.

MR. GARZA: |I'msorry?

JUSTI CE G NSBURG. They deni ed summary
j udgment .

MR. GARZA: They denied summary judgnent,
but they went even further. They said Texas has not
di sputed nmany of the intervenors' specific allegations
of discrimnatory intent. So it's -- it's -- and under
the summary judgment standard, they have to find that
the chall enges that are being nmade are substantial.

The district court in Texas was not free to
I ncorporate discrimnatory districts inits interim
plan, and it didn't. But it first went to the State's

pl an, the benchmark plan, to begin its process on how it

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

49

was drawi ng those districts.

And there is a good reason why Texas is
covered under the Voting Rights Act. As this Court
indicated in -- in LULAC v. Perry, there is a terrible
hi story of historical discrimnation in Texas, including
di scrim nation --

CHI EF JUSTI CE ROBERTS: The
constitutionality of the Voting Rights Act is not at
i ssue here, right?

MR. GARZA: That's not.

CHI EF JUSTI CE ROBERTS: Okay. Maybe you
could turn to the issue that | see on Joint Appendi x 146
and 147. They don't say a mnority coalition
opportunity district just happened to enmerge. It said
that district 33 was drawn as a mnority coalition
opportunity district. And we have never held that it is
appropriate or even permssible to draw a district where
you are putting in together two mnorities, two
different mnority groups. And it seens to ne that that
raises all sorts of different concerns.

It's one thing under the Voting Rights Act
to say that this group votes as a bloc and has been
discrimnated against in its ability to el ect
representatives of its choice. It's another thing to

say that two different mnority groups are put together
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because they share sone particular view so that one
candidate is going to be each of theirs candidate --
candi dates of choice. That goes quite a step further
from what we have uphel d under the Voting Ri ghts Act.
And here you are have of the district court creating
that in the absence of any State expression of a desire
to create that type of -- of district.

MR. GARZA: | think -- I think that the
statenment that the Court made is a correct statenment, it
did create a coalition district in Dallas. But that's
not describing how it reached that -- that district.
However, it describes how it reached that district is in
a nunber of other places; however, as discussed above
the court has not intentionally created any mnority
districts.

CHI EF JUSTI CE ROBERTS: New district 33 was
drawn as a mnority coalition opportunity district. |
don't see how that can be read any way ot her than
saying -- saying when we sat down and drew it, we drew
this one as a mnority coalition opportunity district.

MR. GARZA: O course it can be read
differently than Your Honor's interpretation of this,
because the court has said over and over again we did
not attenpt to create coalition districts, we did not

attenmpt to draw --

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

51
CHI EF JUSTI CE ROBERTS: |'m sorry, when you

are saying sonething can be read differently than that,
and say because they said sonething el se sonewhere el se,
that is not responsive.

MR. GARZA: What |I'm-- what |'m suggesting
IS what he is saying is that this is the result of what
t hey have done. That sentence can also be interpreted
as saying this is the result of what we have done. W
have created a --

JUSTI CE SCALI A: Drawn as? Drawn as the
coalition?

MR, GARZA: Yes. Yes.

JUSTI CE BREYER: -- two sentences forward,
if I could help with the reading, the fourth new
district, district 33 was drawn in the Dallas-Fort Wrth
Metroplex "to reflect population growmh in that area.”
Al right? Then he goes on to say just what

Justice Scalia says.

And I -- | did read that as saying, well,
when you apply -- | read it consistent what they have
said in -- elsewhere, which is that what they are doing

i's, population grows, you have to have one person, one
vote; the legislature itself in the new plan did create
a mnority, whatever you -- the opportunity district

here, so we are follow ng what they did. W are taking
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I nto account popul ation, and it turns out to be, and we
do create it as -- in which case there is some anmbiguity
her e.

MR. GARZA: Precisely. And there is no
i ndependent evidence that this was a racial gerrynmander.
What do courts | ook at for evidence of racial
gerrymanders? Split voting precincts where you go out
in cars and bring in mnority voters. This district
mai ntai ns voting precincts intact. It is entirely
within one county. It is a conpact district.

Especially when you conpare it to the district in that
part of the State --

CHI EF JUSTI CE ROBERTS: I-''m sorry, why --
why do you care -- why do they care then that it was
drawn as a mnority coalition opportunity district? You
are saying they didn't do that at all. They just
foll owed precinct lines and everything else. Wy would
t hey say sonet hi ng?

MR. GARZA: | believe it is describing what
the results of their map drawing is, and | think that is
perfectly legitimate.

JUSTI CE KENNEDY: Can we infer from either
the anmbiguity or the other reading of the sentence that
the Chief Justice suggested that in the court's view it

was desirable to have a mnority coalition district? |
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draw that inference.

MR. GARZA: | think -- | think it is
desirable to have a mnority district there.

JUSTI CE KENNEDY: A minority coalition
district?

MR. GARZA: A mnority coalition district.
Mor eover, | think the court is --

JUSTI CE KENNEDY: All right. So you would
defend the plan on the grounds that this is a sound
resul t?

MR. GARZA: | believe that the plan that was
drawn by the court is fair. |Is it the optinmm plan that

the plaintiffs wanted? It is not.

JUSTI CE SCALI A: One of -- one of -- one of
the basic rules that was followed in drawing up the
court plan was not to divide any voting districts,
ri ght?

MR. GARZA: That's one of the principles.

JUSTI CE SCALI A:  VWhy? Why did the -- that
certainly is not a principle that the Texas |egislature
agrees wth.

MR. GARZA: There is two reasons, Your
Honor. One is --

JUSTI CE SCALIA: So the court just made it

up?
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MR. GARZA: No. There are two reasons why
the court saw mai ntaining voting precincts is inportant.
One is because that is what it's been directed by this
Court in Bush v. Vera. |In Bush v. Vera the Court said
we have an interimelection or a -- or an inpending
election and it's inportant for elections adm nistrators
in -- in order to be able to -- to inplenment w thout --
w thout interference a legitimte el ection process, to
have whol e precincts, because whol e precincts makes a
big difference in terms of how the election is -- is
adm ni strat ed.

The second reason is that this court didn't
adopt this plan without any inquiry into the standards
and proposals fromthe parties. It was very deliberate.
It was very cautious, and it was very open. W had 3
days of hearings on what these plans should |ook |ike
and what the standards ought to be, including testinony
fromelections adm nistrators and fromthe Texas
Secretary of State.

And in every instance those adm nistrators
and that representative fromthe Secretary of State said
t he nost inportant thing the court should consider, if
It's going to order us to start conducting el ections
under a different plan, is maintain voting precincts,

because that is the nost cunmbersone part.
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JUSTICE ALITO Well, if Texas says we don't

care about maintaining voting precincts; this is -- this
Is a mtter of -- of admnistrative burden and expense,
and we are willing to bear that, so disregard that. The
district court can say well, we think, we disagree with
you; in order to make it nore convenient to hold the

el ection and | ess expensive for Texas, we are going to
respect voting districts. They can do that?

MR. GARZA: The State didn't do that in this
i nst ance.

JUSTICE ALITO  But could they do that?

MR. GARZA: And --

JUSTICE ALITO. Could the district court do
that? That's my question.

MR. GARZA: It's -- yes, | think they could,
because there's still the authority of this Court in
Bush v. Vera that directs courts, in drawing interim
pl ans for inmpending elections, to be cautious about
that, nunmber 1. And nunmber 2, if in fact in order to
get an appropriate map you rnust split a nunber of
precincts, which neans then that you can't conduct the
el ection on April 3, we still have tinme, as -- as the
governnent's attorney indicated, the -- there are States
that conduct primaries as |late as June 26th. The

drop-dead deadline is not April 3rd, it's Novenber 6th.
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So if this Court disagrees with our
position, and is determ ned to send this back to the
district court, then it should consider this: the
District Court in the District of Colunbia is about
30 days away fromrendering a conplete decision in the
section 5 case. That would place the court in Texas in
exactly the Upham circunstance. |In that circunstance --
and the court is poised to nove. |t can nove with al
due diligence. It had two weeks of trial in which it
heard testinony on the plaintiffs' clains. It is ready.

Once the District Court in the District of
Col unbia tells us these are the problenms with the
State's plan, the court in Texas is prined to make its
decision on the plaintiffs' clainms under section 2 and
t he Constitution.

And under that circunstance --

JUSTI CE SOTOVAYOR: M. Garza, what's the
real drop-dead date? |It's not Novenber 6th, because
that's the date of the general election. Wat's the
| atest election -- primary el ection that any State has?
June 26t h?

MR. GARZA: June 26th, Your Honor.

JUSTI CE SOTOVAYOR: All right. So, working
backwards -- the |ast --

JUSTICE ALITO. That's for presidential
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primaries, isn't it? | don't want to interrupt, but
isn't that the date of the |ast presidential primry
rat her than congressional ?

MR. GARZA: That's correct. So Utah is the
last -- is the State with the last primary in which it
conducts both the State's primary and the presidential.
There are in States -- in fact, States that conduct
primaries as | ate as Septenber that have no presidenti al
primaries at all.

JUSTI CE SOTOVAYOR: So how many days before
that election do the -- does the voting nechani sm or
apparatus need to set up the voting booths, et cetera?

MR. GARZA: The -- the critical date is
45 days fromthe election in order to ensure -- sending
out a ballot to overseas voters, including the mlitary.
So if -- if you go back 45 days and then you give the

jurisdiction sufficient time to develop a ball ot,

because you need a ballot to send to the -- to the
soldiers, then that's about -- what they -- what the
testinony was is that takes about -- 90 days, | believe

Is what they testified. So 45 days plus 90 days, and
that's the drop-dead deadli ne.

JUSTI CE SCALI A: Go back from June 26t h.
Wher e does that | eave us?

MR. GARZA: If go back from June 26th --
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JUSTI CE SCALI A:  June, My, April. It's the

end of March. Right?

MR. GARZA: You coul d develop a plan by the
end of March, and we could conduct an election in June,
in late June.

JUSTI CE SCALI A: When do you expect the D.C
court to finish?

MR. GARZA: | would expect it to finish
by -- within 30 days of today, because we have cl osing
arguments on the 3rd of February, and if the court wil
act with the sort of diligence that it did on sunmary
judgment, which was a conplicated record and a | arge
record, 6 days later, it made its determ nation. It
didn't issue its nmenorandum opi nion, but it gave us
sonet hing that we could run with.

CHI EF JUSTI CE ROBERTS: When -- and when do
you expect our decision on the appeal fromthe district
court fromD.C. ?

(Laughter.)

MR. GARZA: Later this afternoon.

(Laughter.)

JUSTI CE GINSBURG. They did wite in a -- in
their summary judgnent opinion, they made it sound |ike
it's very conplicated.

MR, GARZA: Yes.
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JUSTI CE GINSBURG: And so that's why |I'm --
| have sone doubts about how swiftly they're going to
render their decision after -- what is the date, the
trial will end on February 3rd?

MR. GARZA: That will be closing argunents,
yes, Your Honor.

JUSTI CE KENNEDY: |s there anything in the
opinion fromthe three-judge court in the District of
Col unbi a that indicates that there are sone |ikely
potential violations that are section 2 violations as
wel | as section 5 violations?

MR. GARZA: Fromthe -- fromthe --

JUSTI CE KENNEDY: And -- -and | can anend
that to -- and in the subm ssion of the parties.

MR. GARZA: In the District of Col unbia?

JUSTI CE KENNEDY: Yes.

MR. GARZA: Well, | believe that the -- that
the court has found that the -- the plaintiffs have nade
substantial clains with regard to retrogression and
i ntentional discrimnation. And of course, intentional
di scrimnation --

JUSTI CE KENNEDY: The second -- the second
bei ng section 2 violations as well.

MR. GARZA: Intentional discrimnation is a
conponent of section 2, yes, Your Honor. And it -- and
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| think it's inmportant to note that Judge Smth in Texas

used, in a manner of speaking, the prelimnary

I njunction standard that's being advocated by the State,
and they would not be able to neet that standard because
generally, Judge Smith determ ned that the plaintiffs
had presented col orable clains of statutory or
constitutional infirmty. Ruled that the plan was an
extreme gerrymander. Ruled that elimnation of District
149 presented section 5 problens. Ruled that the

| egi sl ature dismantle the mnority district in Essex
County that presented --

JUSTI CE KENNEDY: Do you have substantive
objections to the plans suggested by - -Judge Smth in the
house and congressional districts?

MR. GARZA: Yes, Your Honor. W believe
that there are section 5 clains with regard to Harris
County. Judge Smith addressed the constitutional --

JUSTI CE KENNEDY: Do you have sone section 2

obj ections? Well, that doesn't quite work. You have to
tal k about retrogression, | suppose.
MR. GARZA: Right. And in -- in District --

in Harris County, the court did equalize popul ati on per
the failure of the State to justify the sorts of
devi ations that are contained in that district, but

didn't provide, in our opinion, additional renedies.
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But Judge Smith's proposed plan for the

State house is in fact very simlar to the plan that was
proposed by the majority. It -- it differs by only one
mnority district. That is one additional mnority
district is contained in the interimplan than is

contai ned in Judge Smth's plan.

JUSTI CE KAGAN:. M. Garza, what would you
think of a systemin which the Court could start with
the Texas plan and say -- the new Texas plan -- and say
anything that is consistent with statutes and the
Constitution can go forward, but it's Texas that has to
show that consistency. So flipping the burden of proof
in the way that M. Srinivasan was suggesting? In a way
that nmakes it nore consistent with section 5's burden.

MR. GARZA: Well, | -- 1 think that our
position is that section 5 is clear that this Court
shoul d not start with the interimplan, but if the Court
di sagrees with me, | think that that's a nuch nore
reasonabl e approach than the one offered by the State,
for the sanme reason argued by the United States: that
I's, that in the State's argunent, you really turn
section 5 on its head, because one of the principal
benefits for the mnority comunity in having section 5
is it alters of the burden of proof. And if you

mai ntain the burden of proof on the State before it can
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| npl ement any portion of its newy adopted but
unprecl eared plan, that's far nore preferable than
shifting the burden, which would be inconsistent with
section 5 inits intent.

| don't think I have anything el se.

Thank you.

CHI EF JUSTI CE ROBERTS: | don't think we do,

ei t her.

Thank you, counsel.

M. Clenment, you have 3 m nutes renmaining.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE APPELLANTS

MR. CLEMENT: Thank you, ‘M. Chief Justice.

Just a few points in rebuttal. As one of
Justice Alito's questions highlighted, one of the things
t hat makes renmedying a one person one vote problem
particularly unique is there's literally an infinite
nunber of ways to solve the problem And for that
reason, this Court has always | ooked wherever it could
to | egislative guidance.

So much so that in Wiite v. Weiser, this
Court | ooked for legislative guidance to a plan that had
been decl ared unconstitutional for failing to
accommodat e one person one vote problenms, but yet this

Court still said that the district court erred in not
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taking theminto account to the extent that it could.

As to the hard choice, if it comes to that,
of using either the legislative plan that reflects the
| egislative will, or the judicial plan that even the
United States concedes is flawed, | think this Court has
faced even nore difficult choices in the past: Bullock
v. Weiser and in Whitconb. And in both of those cases,
this Court chose between an adjudi catedly
unconstitutional State plan and a judicial renedy that
it determ ned was flawed. And in both cases, it ordered
the election to take place under the fl awed
constitutionally adjudicated inperfect plan.

Conpared to that, sinply-.saying that an
el ection should go forward under a plan that hasn't been
precleared is a far |l ess serious step. Now, there was a
reference made to the 3 days of hearings. But the
problemis, 3 days of hearings with an unadm ni strable
standard is worse than 1 day of hearing with an
unadm ni strabl e standard.

And what we ask is for a prelinnary
I njunction standard that's famliar to everybody,
everybody understands and everybody can apply.

JUSTI CE SCALIA: Well, why -- why shouldn't
it be inverted the way your friend suggests?

MR. CLEMENT: Well, 1'll join everybody in
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saying that that's -- that's better than the -- than the

worst alternative | face, which is to say it's better
than the district court's opinion.

But here's why it shouldn't. That actually
further intrudes on the D.C. court. Because the
question that the remedial court should not be asking
is, geez, do | really think -- you know, what are the
odds that the D.C. court is going to preclear? It
shoul dn't ask that question at all. It should ask the
guestions that are before it. |Is there a section 2
violation? |Is there an equal protection violation? |If
there aren't those and | use the State's plan, does that
create a section 5 violation?

That is different fromthe precl earance
guestion. And on that section 5 question, the burden is
not logically on the State. And that's the sane section
5 question that the Court considered on its own notion,
because it understands that even when it takes a plan,
it has to be consistent with Section 5 principles.

Now, Justice Kennedy, you've asked the
question, what if we take section 5 out of this, what
happens? Then it's an easy case. Then it's the
prelimnary injunction standard. Now, the objection to
that, of course, is, well, but how can you take section

5 out of it? But there's not interference with section
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5, because Texas still understands it needs to get
precl earance -- before its changes can take permanent
effect, it absolutely positively needs preclearance.
It's never wavered fromthat prohibition. So you go
back - -

CH EF JUSTI CE ROBERTS: Fi ni sh your
sent ence.

MR. CLEMENT: | was sinply going to say if
you go back, the default problemhere is that there's an
infinite nunber of solutions. It's particularly a
problemw th respect to the Congressional map, where
there's not four new seats. There's nothing else to
defer to than the judgnment of the legislature reflected
in this plan, notwithstanding that it hasn't been
precl ear ed.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Al'l counsel, | appreciate the extraordi nary
efforts you had over the holiday season. Thank you very
much.

The case is subnmtted.

(Wher eupon, at 2:08 p.m, the case in the

above-entitled matter was submtted.)

Alderson Reporting Company



Officia - Subject to Final Review

66
A 63:8 amicus 2:11 37 | approach 28:8 attention 14:23
ability 9:12 13:4 adjudication 284 31:20 34:17 attorney 6:6 85
41:22 49:23 34:23 analysis 42:13 61:19 11:6,14,25 12:5
able54:7 60:4 administrated anomalous 7:20 | appropriate 12:9,16 22:25
above-entitled 11 anomaly 8:18 43:24 49:17 39:5,6 55:23
2:3 65:22 adminigrative |answer5916:12 | 55:20 Austin 24:7
absence 50:6 39:4 55:3 189 26:12,24 | approvals23:23 | authority 4:16
absolute 32:12 adminigtrators 41:20 approve 45:21 6:87:111:6
3314 54:6,18,20 answers 9:10 approved5:18 14:4 21:11 227
absolutely 21:25 | adopt 33:1145:3 | antenna 20:14 5:22 55:16
23:224:1040:1 | 5413 anticipated April 9:13,16 automatically
65:3 adopted31:24 36:14 55:22,25 581 44:16
absolutist 31:20 33:862:1 antler 20:8,14 area36:18 51:16 | avoid 21:16,18
abundance 27:13 | advance 47:19 antlers 19:2 20:8 | areas 485 21:24
accept 7:2 35:17 advocated 60:3 20:13 argued61:20
35:22 44:16,19 affrmance 2:12 | antler-type 19:1 | argument 2.4 3:2 B
44:05 46:2 38285 Antonio 2:13 35,10,13 44,7 | back 96,13 10:8
acceptable 10:4 | afirmative Anybody 29:14 28:340:11 425 | 1942311
accepts 44:5 18:13 anymore 32:8 61:21 62:11 39:10,14 41:5
accommodate | afternoon58:20 | apparatus 57:12 | arguments30:22 | 41:16 46:5 56:2
62:24 agree 24:17 appeal 58:17 40:1358:10 57:16,23,25
account 6:24 47:18 appeals 10:18 59:5 655,9
718 11:25 12-2 | agreed9:12 10:5 | APPEARANC... | arosel0:14 Background
13:11,15 16:17 | agrees53:21 2:6 arrogating 12:25 | 10:17
1711923515 |AL 14,7,1215 |Appdlants15 |arsenal 418 backwards 56:24
2420 956 1:20,23 1:13,21 28 3.4 | asked 16:20 bad 24:18,25
20:22 521 631 | Alit08:219.924 | 315486212 | 39:2444:1 balance 27:24
acknowledge 12:1429:13 | Appellees2:14 64:20 30:2
336 30:12 31:4,13 3:127:1013:20 | asking 5:15,16 | ball 7:17
act 2412 28:10 38539:2447:7 | 426 5:2411:2 12:11 | ballot 57:15,17
20:16 4710 47:25551,11 | Appendix13:24 | 12:19,2022:9 5718
48:3.549:3.8 55:13 56:25 27:8 36:6,11 23:934:6 64:6 | based16:23
4921 504 Alito's62:15 41:25 49:12 assume 10:18 17:2319:24
58:11 allegations 21:19 | application33:21 | 25:6,12,1544:2 | 407 44:14
acts 327 22:2427:11 | applied27:7 444 basic 19:22
acute 6:16 48:18 31:15,23 assumed21:4 53: 15
add 24:22 allocation6:20 | applies37:2 22:13 basically 7:24
additional 35:7 | allow38:18 apply 13.7,8 assuming 25:19 | 8321118273
60:25 61:4 allows 18:3 25:25 26:16 35:6,844:21 | basis42:16
address5:10 alluded34:2,21 30:9 31:22 45:15,22 bear 55:4
3319371921 | dternative642 | 35:1841:11 | assumption9:13 | bears 38:24
addressed60:17 | aters 61:24 51:20 63:22 13:21 24:11 beg23:25
adjudicated ambiguity 52:2 | applying 22:3 attached23:21 | began14:11
63:12 52:23 appreciate 38:11 | attempt 50:24,25 | 42:25
adjudicatedly | @mend 59:13 65:17 attempted14:15 | beginning 6:11

Alderson Reporting Company



Official - Subject to Final Review

67
behalf 27,1334 | 61:24,2562:3 | change 184 9.9 10:9,16 comply 31:2,7
37,12,15 4.8 64.15 28:12,13 37:12 11:3 12:5,18 component 59:25
42:6 62:12 Bush54:4,4 changed19:14 13:14 156,11 | computer 31.8
believe 15:18 55:17 changes10:25 15:15,17,25 concede 5:11
47:2352:19 15:1 652 16:3,7,11 17:6 | concedes63:5
53:1157:20 C Chief 4:3,9 18:8 17:13,24 189 | concerns 25:2
59:17 60:15 C3141 25:10 27:25 18:10 19:22 49:20
belongs45:25 | candidate50:2,2 | 287351 36:10 | 20:2,25 21:7,25 | conclude 15:13
benchmark 5:12 | candidatesS0:3 | 36:17,20 387 22:12,17 232 | conduct 55:21,24
6:10,1716:1 | care 52:14,14 38:11 39:8 23:2424:1017 | 577 584
17:2519.5,5,14 | 952 41:19 42:3,7 25:24 26:23 conducting 54:23
20:14,16,18,22 | carries28:14 44:22 45:19.24 | 27:21281 conducts 57:6
21:1 26:21 27:1 | cars 52:3 49:7,1150:16 | 62:10,11,13 | configurations
20553519 |case44938 51:1 52:13,24 63:25 65:8 432
36:8432455 | 1014121 58:16 62:7,13 | closer 24:5 27:7 | confront 22:21
46:5,6,9,12 13:1817:4,7 656,16 closing 40:10 Congress6:18
48:25 20:1121:6,7 | choice 9:25 58:9 59.5 congressional
benefits 61:23 22:18238 31:1149:24 | coalition 36:13 6:16 9:4 10:21
best 22:9 31:1637:11 50:3 63:2 41:9,22 49:13 15:11,18 24:24
better 26:12 40:18 48:4 52:2 | choices 25:23 49:1550:10,17 | 26:19 27:2 46.7
34:16 64:1,2 566 64:22 29:21 63:6 50:20,24 51:11 | 57:3 60:14
beyond 29:19 65:20,21 choose 31:10 52:1525534,6 | 6511
big54:10 cases456:12 | chose63:8 collective 47:19 | Connor 13:2
binary 9:24 39:4,663:7,10 | Circuit 44:18 colorable60:6 | consensus 42:9
bipartisan27:4 |caution27:13 | crcumstance | Columbia10:19 | consider 38:19
bit 34:16 cautious 54:15 56:7,7,16 44:11 45:18 54:22 56:3
bloc 49:22 55:18 city 19:8 48:8 564,12 | consideration
blush41:18 certain 18:16 claim 25:8 59:9,15 279
booths 57:12 29:15 claims 44:2,3,12 | come 23:11 consider ed 64:17
Breyer 14:6 157 | certainly 27:22 44:1356:10,14 | 25:1236:15 | considering
15:10,20 162,6 | 34154318 50:19 60:6,16 | comes63:2 14:11 23:6
16:8,15 17:12 53:20 clarity 36:4 common 7:21 41:13
17:16 21:15 cetera 38:6 Clause26:8,13 | community 61:23 | consistency
40:6,12,14,17 | 9712 29:2 compact 29:23 61:12
41:2 51:13 challenge 16:23 | clear 5:6 8:16 47:12 52:10 consistent 23:7
brief36:1838:23 | 17:2321:22 10:12 11:5 compactness 26:6,14 51:20
41:6,19 417 12:22 14:9,10 47:12,17 61:10,14 64:19
briefs 435 challenged19:15 | 249 1516 comparable 46:8 | consolidated 45
bring 52:8 4420244521 | 41:2561:16 | compare52:11 | Constitution
brings 24:13 4715 cleared13:25 | Compared63:13 | 20:1022:18
brought 21:17 | challengers 454 | clearing 23:1 complete 40:2 31:7 48:2 56:15
Bullock 63:6 challenges19:17 | Clement 2733 | 565 61:11
burden28:9,10 21:51735:18 | 3:144:6,7,9,21 | completely 40:18 | congtitutional
28:1434:1,3 35:23,24486,8 | 4:2455,19,23 | complicated 4:19 14:2 22:23
55:3 61:12,14 48:21 6:3,25 7.9 87 40:1858:12,24 | 24:6 29:15 47:9

Alderson Reporting Company



Official - Subject to Final Review

68
60:7,17 12:15,19,21,22 55:17 deadline 55:25 52:19
congitutionality | 12:2513:6,18 | court's12:20,24 57:22 desirable 52:25
49:8 13:19,24 14:4 13:2325:21 deal 31:2 533
congtitutionally 14:11,1516:13 | 26:1546:16 dealing 29:1 desre 50:6
63:12 16:2517:13 52:24 64:3 42:22 determination
constrained48:1 19:4,11,18 20:6 | covered 24:25 decide 25:22 9:1922:20 45:1
condraints 20:15,15,20 28:11 37:10,13 40:19 58:13
29:15,15 21.9,14,16 222 | 38:16 49:3 decidedly 33:23 | determine 46:10
contained60:24 22:3,5,79,10 |create50:7,10 deciding 21:1 determined48:8
61.5,6 22:10,19,25 50:24 51:23 34.24 56:2 60:5 63:10
contest 35:21 23.4,1924:6,19| 52:264:13 decision 8:23 develop 57:17
context 28:23 25:14,15 26:3,9 | created 19:1,15 10:11 11:14 58:3
2083222344 | 26:1127:23 50:14 51:9 1311 474565 | developed33:4
34:6,20 38:20 28:7,20 29:9,9 | creating 50:5 56:14 58:17 deviates44:5
contiguous 84 30:8,13,17,18 | criteria31:10,15 | 59:3 deviations 60:24
contrary 30:21 30:20,23 31:11 | 35:19385 decisons 11:1 differ 23:25
convenient 556 32:6,6,24 33:11 | critical 57:13 12:24 13:3 30:6 | difference 14:18
correct 16:6 33:2034:6,22 | crystal 7:1711:5 30:6,8 32:2 14:20 25:25
45:16 509574 | 355,9,16,22 cumber some declared62:23 44:21 54:10
correcting 20:22 36:3,7,15,18 54:25 deer 20.8,12,14 | different 164
correctly 12:21 37:18,23,25 curiae2:11 38 default 65:9 20:11,21 25:11
counsel 18:24 39:15,18,19,24 | 284 defend 53:9 33:11,23 34:19
2510398423 | 40.2,4942:1,8 | current 32:19 defending 37:4 37:940:21,22
62:9 65:16,17 42:12,14,15,24 46:11 defer 7:24 18:14 46:13 49:19,20
count 14.7 43:1,9,10,13 cuts 35:25 26:2065:13 49:25 54:24
country 12:8 43:14,15,17,17 | cycle 38:22 deference 52,16 | 64:14
county 15:8,9,13 | 43:22,2344:1,5| C216274 8:17,19 14:14 | differently 15:23
15:20 19:12 44.7,10,15,18 19:13,20 27:19 50:22 51.2
385457,11 44:24 45:18,25 D 42:24 differs 61:3
52:1060:11,17 | 46:1,4,2247:16| D 2733,1441 | deferred18:17 | difficult 63:6
60:22 47:21,24,24 476211 46:15 difficulty 45:12
course6:16 89 487,22 49.3 | Dallas50:10 deliberate 54:14 | diligence 56:9
31:137:840:24 | 505,9,14,23 | DallasFort denied7:238:20 | 58:11
50:21 59:20 537,12,16,24 | ©SL15 19:1935:14 | direct 46:4
64:24 54:2,4,4,12,22 |date10556:18 | 48:9,11,14,16 | directed43.1
court 1124 4:10| 555,13,1656:1 | 96:19572,13 | denies7:111:7,7 | 46:4 543
4:1313,165:14 | 56:3,4,6,8,11 59:3 deny 7:6,16,20 | directly 26:11
5:216:5,8,11 56:13587,10 |DAVISL15 814,1510:23 | 289
6:21,257:4,11 | 5818598,18 |day40:1363:18 | 4g:12 directs 55:17
7:14,152024 | 60:2261:8,16 |days40:10,21,21 | pepartment 2:10 | disadvantage
813162292 | 61:176219,22 | 541656:5 88 11:10 37:4,6
10:2,10,12,18 | 62:25,25635,8| ©97:10,14,16,20 | depends 15:17 | disagree16:18
10:19 117,13 64:5,6,8,17 57:21,21589 | Deputy 29 16:18,19 30:11
11:15,16,19,21 | courts10:1312:8 | 98:1363:16,17 | describes50:12 | 31:14 555
11:2312:6,9,12 | 13:832:2552:6 | DC44:17,24 describing 50:11 | disagrees56:1

Alderson Reporting Company




Official - Subject to Final Review

69
61:18 48:7,22 49:14 7141722185 | 37:24382,3,15| 5714
discretion 31:12 49:15,16,17 18:11,19 21.3 42:11 65:3 entering 42:13
31:17,18 50:5,7,10,11 21:23 24:20 effectively 11:19 | entertain 10:7
discriminated 50:12,16,17,20 | 29:22 32:1 357 | efforts 65:18 entire 8.6
49:23 51:15,15,24 35:13 36:12 eight 14:7 entirely 52:9
discrimination 52:8,10,11,15 37541:1491 | either 9:2515:11 | entities9:11
2534319495 | 52:2553:3,5,6 52:2053:15 20:21 45:2 equal 22:17 26:7
49:6 59:20,21 55:5,13 56:3,4 55:17 46:21,2352:22 | 26:1329:2
59:24 56:.4,11,11 drawn 4:11 5.6,7 62:8 63:3 41:12 64:11
discriminatory 58:17 59:8,15 8:1110:1 49:15 | EI 15:7,8,12,20 | equalize 60:22
48:19,23 60:8,10,21,24 50:1751:10,10 | 191,17 20:3 erred62:25
discussed 50:13 61:4,5 62:25 51:15 52:15 elect 49:23 Especially 52:11
disenfranchise 64:3 53:12 election4:17 ESQ27,9,13 33
32:14 digricting 14:13 | draws 26:329:14 | 38:22 54:5,6,8 36,11,14
dismantle 60:10 29:11,13,19 drew19:2320:16 | 54:1055:7,22 | essence 7:15
dismiss44:13 30:9 31:15 20:1750:19,19 | 56:19,20,20 essentially 12:11
disputed48:10 35:19 drive37:1 57:11,14 58:4 12:25 35:22
48:18 districts 84,11 | driven24:24 63:11,14 Essex 60:10
disregard 55:4 8:1510:21,23 25:2 elections 9:21 established 28:9
district 4:12 6.7 11:17 14:12,16 | driving 36:22,23 54.6,18,23 et 1:4,7,12,15,20
7482292 16:20 19:6 drop-dead 55:25 55:18 1:23 38:6 57:12
10:1911:19 26:18,20 27:14 | 56:1857:22 eliminate 9:7 event 26:16
12:6,12,15 153 | 27:17 29:23 due 41:14 56:9 elimination60:8 | everybody 63:21
154,4,4,14,16 30:1 35:836:13 | D.C1:25 27,10 | embodies47:14 63:22,22,25
15:1916:21,25 | 377 41:10,22 6:257:20812 |embracel4:15 |evidence525,6
17:4,22 19.2,4 41:22 44:20 11:6 12:6,16,20 | embraced14:12 | exact 11:20
195,9,11,14 45:2 46:8,10 17:1 22:6 25:15 | emerge 41:23 36:12
19:18 20:6,15 47:11 48:6,23 35.5,9 36:15 49:14 exactly 35:1
20:15,2021:14 | 49:150:15,24 37:2540:2,9 emerged41:10 43:19 56:7
21:16,2122.25| 53:1655:8 42:15 4414 41:10,11 example 11:15
22:25 234 60:14 45:4,25 58:6,18 | emergency 334 13:2 31:16
24:21 25:14,15 | divide 6:1953:16 | 64:5,8 33:16 41:24
26:3,19 27:10 | dividing 19:8 emphasized6:12 | exception 33:15
27:22 28:20,20 | doing 14:7 16:13 E enacted537:22 | 3317
29.930:8,13,17 | 17:14,1722:19 |E31411 9:25 14:12 16:4 | Exclude 42:17
30:18,20,22 33:20 35:5 36:7 | €arlier 39:24 16:17 19:1 44:6 | exclusive 6:25
31:10,11325,6 | 42:151:21 early 9:3,20 46:9 47:6 12:6 227,11
33:11 35:16,22 | doubts59:2 easy 64:22 enacting 24:12 | exercise6:8,14
36:3,7,15,18 |dozens31:9,9 | €CONOMIC29:24 | enactment 18:14 | exists 5:1 39:1
37:18,25 39:14 | draw4:16,22 edge 24:6 enforceable expansion41:14
39:19402,49 | 196 25:18 effect 423538 | 30:23 expect 58:6,8,17
41:24 42:1,12 36:1341:9 11:1714:22 engage 44:5 expeditiously
44:10,11,17,24 | 47:11,1449:17 | 2323249 engaging 42:13 | 823
457,18,18,25 | 50:2553:1 28:12,1329:10 | enjoining14:1 | expense55:3
46:8 47:16 48:7 | drawing 5:25 36:237:1314 | ensure 26:2,13 | expensive 55:7

Alderson Reporting Company



Official - Subject to Final Review

70
explanation find22:8 27:12 | front 15:2239:11 | 79827225 | gotten9:11
18:21 36:19 48:20 fully 6:6 10:3 22:1334:21 29:18
39:1541:16,17 | finding 19:25 function 12:20 48:11,14 58:22 | gover nment
41:18 finds 10:20 fundamental 59:1 31:19
expression50:6 | fine 6:17 28:8 33:25 give52,38:16 | government's
extent 11:4 23:4 |finish18:8,9587 | 38:24 817,19 10:24 38:2355:23
26:22 29:17,23 58:8 65.6 further 36:19 10:2411:1,4 GOVERNOR
29:25 31:6 48:2 | finished14:17 48:17503645 | 1414171 1:3,11,19
63:1 first4:1316:12 | future 10:14 36:18 39:15 grant 7:16 8:13
extra41:9,9 18:18 30:16 42:24 57:16 41:4
extraordinary 34:1 39:23 G given9:13 17:22 | granted40:25
65:17 41:17 42:11 G4l 19:13 25:4 grappling 9:8
extreme 60:8 44:8 48:24 Garza2:13311 | 30:19 great 22:1 43:9
flaw28:8 42:4,5,7,22 gives22:2,3 4312
F flawed63:5,10 435,15,23447 |~ 37:23 greater 39:15
face 21:19 64:2 63:11 44:19451,14 | giving 27:19 38:2 | ground 7:21
faced63:6 flipping 61:12 45:2346:1,15 383,14 grounds 53:9
faces29:14 focus 26:12 46:21,2547:23 | g0 65,5 7:11 oroup 49:22
facing 16:23 focused 27:1 484,13,16 12:17 24:9 groups 49:19,25
fact 122 13:11 | follow44:23 49:1050:8,21 28:1333:18 grows 51:22
21:1046:21 | followed52:17 51:5,12524,19| 3712387 orowth41:13,23
47:2448:10 53:15 532,6,11,18 43:2547:552.7 | 51:16
55:1957:7 61:2 | following 10:25 9322541559 | 571162325 | guess15:2117:4
factors 29:22 51:25 55:12,1556:17 | 61:1163:14 22:9 28:23 29:7
384 follows 22:13 56:2257:4,13 | @549 30:11 32:10
facts28:16 458 57:2558:3,8,20 | goes34:1 39:23 | 35:2038:12
failing 62:23 force 5:8 8:10 58:2559:5,12 45:20 50:3 guidance 5:14,16
failure 60:23 for ecast 34:23 59:15,17,24 51:17 6:13 10:24 405
fair 27:2253:12 | foreclosed42:12 | 60:1521 617 | going 6:7 12:13 62:20,22
fairly 14:9 forecloses30:20 | 6115 12:14 13:16 guide 30:15
fairnesss:23 formulated9:1 | 9eez64:7 18:1 19:6 20:10 | gun 39:13
faith24:5,12,18 | forth40:15 45:11 | general 21066 | 20:20 21:13
fall 9.4 19:6 forward 45:3 85117,14 22:7,21 25:6,16 H
familiar 22:2,3 51:13 61:11 12:1,5,10,16 25:19,21 26:2,2 hand 11:24 25:17
63:21 63:14 231 39.5,6 26:16 27:13 43.8,10,10
far 14:2433:18 | found 59:18 42:9 56:19 20:24,25 30:2,3 happen32:9,11
62:2 63:15 four 46:7 65:12 generality 17:18 30:6,7,9 31:13 37:2340:1
fault 27:18 fourth51:14 17:18 31:14 34:23,24 | happened40:11
favor 30:3 framing 37:6 generally 60:5 35:6,9 36:15 49:14
February 9:14 freed8:22 generous 41.7 39:17 47:11 happens 7.6
14:22 40:11 friend 42:21 gerrymander 50:2 5423557 | 32:1364:22
58:1059:4 63:24 52:5 60:8 59:2 64:8 65:8 | hard 63:2
Federal 29:18 frivolity 44:14 gerrymanders good 18:22 24:4 | Harr iS60:16,22
3L:25 frivolous 44:2,3 | 527 24:1241:18 | head6:219:2
final 13:1 44:12 Ginsburg 6:23 47:20 49:2 61:22

Alderson Reporting Company



Official - Subject to Final Review

71
hear 4:3 55:18 injunction13:12 |inverted63:24 | judicary 37:5
heard 56:10 imperfect 63:12 13:1326:1 34:3 | inverts 28:9 June 9:6 55:24
hearing 63:18 implement 43:17 | 34:5,6,20,25 invoked4:14 56:21,22 57:23
hearings 54:16 43:1854:7 621 | 60:363:21 issue 22:20 254 57:25581,4,5
63:16,17 implemented 64:23 28:24 29:12 jurisdiction12:7
heart 13:16 42:16 inquiry 30:15 37:22 40:25 22:1128:11
held 49:16 implementing 31:1336:5 49:9,12 58:14 31:16 37:10,13
help 37:1,11 14:2 32:4 42:20 44:4 issues 8:23 31.2 38:1757:17
51:14 important 10:12 45:17,2554:13 | 42:13 juridictions
hdpful 17:5 23:337:15 insofar 39:1 issuing 13:8 24:25
highlighted 38:1954.2,6,22 | 41.22 item11:11 Justice 2:104:3
62:15 60:1 instance 54:20 4.9,21,2555
historical 431 | impose5:10 55:10 J 5:15,20 6:1,23
49:5 imposed29:16 | insufficient January 2:1 79827821
history 49:5 impossible9:17 | 27:19 14:21 1555,6 9.9,24 10:15,17
hold 55:6 40:22 insuperable824 | 40:10 11:10 12:4,14
holiday 65:18 improve34:16 | intact 52:9 Johnson11:21 12:18 13:10,11
Honor5:196:4 |improvement | intent 48:1962:4 |j0oin63:25 13:14 14:6 15:7
21:832:2237:8 | 27:22 intentional 59:20 | Joint 13:2427:8 |  15:10,14,16,20
37:2139:21 incdude 14:25 59:20,24 36:6,1141:25 16:2,6,8,15
42:23 45:15 15:1 intentionally 49:12 17:10,12,16
53:23 56:22 induding 49:5 50:14 JOSE2:13311 | 186,824 20:1
50:6,25 60:15 | 54:17 57:15 inter est 29:24 42:5, 20:24 21:15,20
Honor's50:22  |incomplete187 | 47:19 judge 59 10:19 22:1,5,12,14
hoping 18:10 inconsistent interfere 9:23 11:21 21:21 22:16,22 23:2
horrible 35:12 29:18 62:3 interference 26:20,23,25 23:20,24 24:8
house14:7,8,10 | incorporate 54:8 64:25 2710282121 | 24:1425:9,10
15:12 26:19 48:23 interim4:157:8 | 28223111 26:17 27:18,25
27'5,6,9 60:14 | incor porated 7:12,14 19:23 A4 4277601 | 287,15,23,25
61:2 46:16 21:24 25:19 60:5,13,17611| 29:31330:12
human 40:20 incor porating 26:4,10 33:3 61.6 31:4,13,17
47:3 35:1342:16 | judges21:16 32:11,17 336
! incumbents30:1 | 48:2354:5 238 31:25 33:1334:2,13
identifiable independent 55:17 61:5,17 | judgment 6:21 34:21 351,21
21:12 185,12525 | interpretation 9:2311:2517:2 | 36:3,10,17,20
identified20:23 | jndicated49:4 50:22 19:1924:20,24 | 36:21 37:2,16
identifying4:18 | 55:23 interpreted51:7 | 25738440112 382571112
ignore 6:21,23 | indicates59:9 | interrupt 31:4 40:13459,10 | 39:8,24 40:6,12
11:24 infer 52:22 44:2357:1 48:12,15,16,20 | 40:14,17 41:2
ignored46:14 | inference53:1 | intervenors 58:12,2365:13 |  41:1942:3,17
ignores20:13 | jnfinite 62:17 48:18 judgments23:16 | 43:4,21,25 44:1
illuminating 40:3 |  65:10 intrudes64:5 26:7 44:15,22 45:6
ilustrative 17:7 | infirmity 607 invalid 46:20,24 |judicial 4:11,17 45:19,24 46:11
178 inform 6:7,13 471 4:186:1426:14 |  46:1823 47:7
impending 545 | initial 39:7 invalidity 46:19 | 634.9 47:2548:11,14

Alderson Reporting Company



Official - Subject to Final Review

72
49:7,1150:16 |large58:12 A7 61:25 13:2314:7 152
51:1,10,13,18 | late32:7,8 55:24 | limit 10:6 maintaining54:2 | 15:2516:1
52:13,22,24 57:8 58:5 limitations 39:14 55:2 18:16 21:18
53.4,8,14,19 latest 9556:20 |line11:1116:4,5 | maintains 52:9 27:15 40:22
53:2455:1,11 |Latino19:16 45:11 majority 27:23 44:23
55:1356:17,23 | Laughter58:19 | lines38:5 45.7 61.3 means 24:11
56:2557:10,23 | 58:21 52:17 majority-minor... | 55:21
58:1,6,16,22 law29:17,18 literally 62:17 35:8 measure 43:20
59:1,7,13,16 31:21 litigation 36:24 | making 22:19 mechanism
59:22 60:12,18 | lean 35:11 little 38:8 39:12 31:11 45:10 57:11
61.7 62:7,13,15 | leave 57:24 logically 64:16 47:3 meet 7:5 60:4
63:23 64:20 left 29:19 long 44:23 malapportioned | memorandum
65:6,16 legal 19:11,19 longer 7:15 32:23 58:14
justify 60:23 29:1533:17 33:13388 malapportion... | mere 32:3
legally 30:23 look 5:126:13,15 | 29:8,1231:2 | merits34:5,8,9
K legidative 6:13 6:22 10:9 12:15 | manifestation 34:11,24 43:22
Kagan12:4,18 8:17 182,14 12:24 13:23,25 | 30:24 Metroplex51:16
13:10,1422:22 | 20:2323:15 15:7,8,12 18:16 | manner 46:17 | mid-February
232,20,24 248 | 24:1926:6 38:3 | 18:20,2020:16 | 60:2 71824
24:14 259 45:9 62:20,22 21:10,16 26:11 | map4:17 53,6 | military 57:15
34133521 63:3,4 27-2,8 35:23 5:10,17,18,21 | mimic12:9,13,19
434 61.7 legislatively 7:22 |  36:6,10,11 5:256:17,18 | mind 23:19 24:23
keep23:1924:23 | 469 38:22 40:11 9:14.11:1,4,4 | minimize 19:16
Kennedy 10:15 | |egidature 57,8 | 41:24437,9,11| 15:12,12,18 minorities49:18
10:1721:20 6:18 10:1 14:23 |  43:14,16,22 16:16 17:19 minority 36:13
22:1,16 26:17 20:17 24:11 44:8.9 45:6,8 185,12,20,23 | 41:1449:1315
2718281523 | 307324338 | 4513526 19:1 20:15,17 49:19,25 50:14
2825293342 | 46:13477 54:16 29:14,22 52:20 | 50:17,20 51:24
36:3,2137:2,16 | 51:2353:20 looked 14:24 55:20 65:11 52:8,15,25 53:3
332,12456 60:10 65:13 18:25 43:13 maps 4:11,15,15 | 53:4,6 60:10
52225348 | |egidature's 455 46:5,9 4:2251,7,12 61:4,4,23
59:7,1316,22 | 21:2 257,13 62:19,22 5:126:1516 | minutes62:10
60:12,1864:20 | 26:21 31:23 looking 15:3,18 | 7:12,1414:20 | mistake 11:18
Kennedy's22:14 | 322 43:24 14:24 15:19 mode! 36:4
kind33:4 39:18 | |egitimate52:21 | looks 20:17 18:20 19:1 20:3 | modify 29:11
42:20 54:8 31:1436:11,12 | 31:933340:20| 31:1,6
knew11:16 let's7:208:22  |lose21:9 41:1 modifying 36:8
know8:12 9:11 12:16 40:18 lost4:1317:14 | March9:15582 | Monday 2:1
9181721 20:7 | 43:2525 47:7 17:17 58:4 motion 7:16,16
2711351115 | |evel 16:1819 | lot9:7 151 matter 23 7:10 64:17
39:19,20434 17:17,18 444 | lower 11:21 9:10 26:4 42:23 | motions 44:13
64:7 likelihood4:20 | LULAC 49:4 43:2455:3 motivated 13:22
3 19:25 20:9 65:22 move 9:12,17
: 21:11,22,24 M mean 7:16 87 56:8,8
language 362 22:2033:22,24 | Maintain54:24 | 9181813:15 | moved9:15

Alderson Reporting Company



Official - Subject to Final Review

73
moves 8:23 objections 11:16 13:2340:15 21:12,22 23:12 53:1356:10,14
moving 10:8 20:25 44:10 58:14,23 59.8 39:2 501 59:18 60:5

60:13,19 60:25 64:3 particularly 7:19 | plan7.5,7,8,22
N obligation65 | opinions 14:18 24:2525:4 279 | 7:2283,6,17
N31,141 18:13 24:24 36:2,4 41:6,8 62:17 65:10 8:19,25 9:25
naturally 197 37:18 opportunity parties39:11 10:1,21 11:8,18
necessary 317 | opligations 47:9 | 10:1036:13 54:14 59:14 11:20 12:2
need6:12,15 47:10 41:10 49:14,16 | parts12:8 13:1314:2,8,8
71111325 obscures4:15 50:17,20 51:24 | party 30:1,334:4 | 14:9,10,12
57:12,18 obser vation 52:15 34:8 15:21 16:1,4
needs 65:1,3 30:16 opposed 8:6 Pas015:7,8,12 17:25 18:3,4
neither 10:3 observations opposite 24:14 15:2019:1,17 | 20:1421:2,4,24
17:2532:7 30:13 36:12 20:4 23:1,6,9,16,22
neutral 14:12 obvioudly 5:6 optimum53:12 | PAUL 27 33,14 | 23:2325:13,19
197 29:11,13 8:12 25:2 option32:22,23 | 476211 26:14,21 27:2,5
30:947:18 odd 6:21 25:4 331 paying 14:23 27:6,20 29:10
never49:16654 | 36:21 39:18 oral 23 32,510 | pending 8:20 30:19,23 31:1,6
new4.2253,6,7 | oddity 7:2518:15 | 47 28:3 4255 35:17 42:14 31:21,22,23,24
5:12,17,256:15| 1818 order 6:1319:23 | Perez1:7,2344 | 31:24,2432:2,4
6:2018221:2 | oddly-shaped 19:2439:18 | perfectly 41:18 32:4,12,13,19
32:1346:7 478 | 19:14 54:7,2355:6,19 | 52:21 32:20,24 33:7
50:16 51:14,23 | odds 64:8 57:14 perform 12:20 33:1135:14
61:9 65:12 offered61:19  |ordered42:15 |permanent 652 | 37:2438:3,13
newly 62:1 oh45:12 63:10 permissible 42:11,15,24
nondiscriminat... | okay 85 15:20 | original 15:21 49:17 43.3,6,8,9,11
28:1237:14 15:23 18:25 ought 27:17 Perry 1:3,11,19 43:13,14,16,17
non-absolute 24:17 34:13 54:17 44 49:4 43:18 44:6,9
3315 38:10 44:18 outline 36:5 per son 14:5 455,13 46:6,6
Northwest24:6 | 49:11 outset 29:14 16:14 18:1 46:7,9,12,16
note 60:1 0ld51,21 145 | overseas57:15 23:13 24:21 47:6,14 48:24
notwithstanding | 17:25 29:25 25:1,5 26:4 48:25,25 51:23
12:2 38:15 31:6 32:12 P 51:2262:16,24 | 539,11,12,16
6514 46:12 P41 persuasive 27:12 | 54:13,24 56:13
November55:25 | once 7:1221:9 | Page3213:23 27:16 58:3 60:7 61:1
56:18 29:18 47:8 15:1943:12 phase23:4 61:2,5,6,9,9,17
nullity 11:20 56:11 pages 38:23 phone 40:15 62:2,22 63:3,4
number 6:4 oneperson5:11 | 41:25 phrase42:19 63:9,12,14
15:21 50:13 5:136:920:21 |Part2:121238 | phrased42:19 64:12,18 65:14
55191920 | onevote5:11,13 | 391191623 | picked27:3 plans 6:10,10,24
62:18 65:10 6.9 20:21 28:5,5484 place 6:6 9:14,22 | 7586,9 145
o open’54:15 52:12 54:25 56:6 63:11 39:3 45:3 46:17
— operates13:12 | partial 11:9 places18:16 54:16 55:18
Osl&l 38:25 particular 810 | 28105013 | 60:13
Obje.CtIOFI 89 operation33:24 | 8151116 plaintiffs21:17 | play 22:2
64:23 opinion 11:21 16:1919:12 45422462 | please4:1018:9

Alderson Reporting Company



Official - Subject to Final Review

74
28:7 41:20 42:8 | precedence preserve 29:25 39:145:14 pur poses 26:10
plus 57:21 37:11,17 presidential 9.5 62:16,18 63:17 | pushed 9.6
point 5:24 6:22 precinct 52:17 56:25 57.2,6,8 659,11 put 4:23 23:22
7:10,21 11:13 | precincts52:7,9 | presumably 10:2 | problems 8:24 45:3 49:25
16:21 24:13,22 54:2,9,9,24 presume 25:15 9.7 10:20,22 puts11:10
296,6,19 31:1 55:2,21 25:17 46:19,20 20:23 21:8 251 | putting 49:18
36:17 38:14 precisely 37:9,12 | presuming 25:20 | 25:1156:12 p.m25 4.2 65:21
41:24 42:15 52:4 46:24,25 60:9 62:24
455 preclear 11:18 presumption proceed 13:20 Q
pointing 18:23 64:8 23:21 241,44 |proceeded2L;9 |question59 67
points 42:10 preclearance5:1 | 24:18 46:18 proceeding 7:3 8:219:18,22
62:14 657:1,2,6,21 | prevail 7:3 10:20 34:12 10:15,17 13.17
poised 56:8 7:238:13,19,20 | pre-cleared354 | 403 13:20 16:20
policies30:25 10:18,20,23,24 | primaries32:8 | proceeds 13:21 22:14 2312
policy 23:16 26:6 | 11:7,8,9,10 55:24 57:1,8,9 | process48:25 24:15,18 26:24
29:20,2130:4,5| 131 14:124:23 | primarily41:14 | 548 30:533:14 34:3
30:6,8 46:3,5 26,5 34:11 primary 8:25 93 | profoundly 10:11 | 39:2342:23
46:12,13,15 35:14,17 3815 | 95,13,1520 | prohibition323 | 44115514
472581517 | 38:20,2139:4 10:5,8 37:18 65:4 64:6,9,15,15
48:2 40:2,25 41:4 56:2057:2,5,6 | projecting 22:6 64:17,21
political 31:18 489,12 64:14 | primed56:13 proof 61:12,24 | questions 12:7
322 65:2,3 principal 2.9 61:25 30:4 38:9 62:15
popped9:21 precleared4:23 | 6122 proper 23:23 64:10
population41:13 | 54 7:7 11:8 principle4:14 | proposal 27:4 | quibble24:2
51:16,22 52:1 12:3 18:15 16:19 19:10,11 | proposals27:3 | quickly 10:3
60:22 25:14 31:22 19:20,21,22 54:14 quite 6:20 8:11
portion 62:1 3393513395 | 5320 proposed 21:2 814917135
positing 33:5 39:6 43:6 63:15 | principles4:13 28:1137:12 25:1227:15
position7:3 8:1 65:15 14:13197 237 | 46:361:1,3 34:16 50:3
812,18135 | predict 12:12 26:15 29:12,14 | proposes34:18 60:19
18:18 22:8 37:9 | prefer 10:6 30:10,1533:22 | 3814 quo 36:8
39:9,10 56:2 preferable 62:2 33:2541:12 proposition R
61:16 preferred32:25 | 47:1953:18 31:2033:19 -
positions 40:22 | prgudging 354 64:19 protection22:17 R41 _
positively 65:3 | prgudice 13:3 prior 19:14 22:25 | 26:8,13 29:2 races 9'4_ .
possibilities 107 | prejudiced32:19 | priorities30:25 | 64:11 racial 25:3 525,6
possibility 10:7 | preiminary problem5:11,13 | provide 10:13 ra!se8.8 ]
possble14:16 | 2525301216 | 69,1584178 | 11:131223 | aisedadls
31:9 47:12 34:34,620,25 | 179,11,1213 | 13476025 | &9es49:20
postponing 8:25 | 42:20 602 182 20:3,7,22 | provision24:12 | "€acheds0:11
potential 59:10 | 63:20 64:23 21:21,2325 | public47:20 S0:12
powerful 4:17 premise7:13 22:15,18,19 purpose 8.9 fea“! 40'14’_14’14
practicable 104 | 16:1318:1821 | 2314255264 | 162417:223 | 2166501821
practical 710 | presented60:6,9 | 28:1920:4 352 | 28:1231:21 51:2,19,20
9:10 60:11 36:23 38:24 3714 reading 14:17

Alderson Reporting Company



Official - Subject to Final Review

75
41:351:14 26:10 39:1,22 55:8 27:25 351 63:23
52:23 rely 45:9 65:11 36:10,20 387 | scenario 22:6
ready 41:4 56:10 | relying 19:21 respected43:2 39:8 41:19 42:3 | schedule 40:19
real 43:1256:18 | remaining 62:10 | respects 33:25 44:22 45:19,24 | scheduled40:9
reality 4:12,16 remains 6.6 34:19 36:5 49:7,1150:16 | sea30:21
really 7:17 16:12 | remand 36:19 37:12 457 51:152:13 season 65:18
27:16 61:21 40:1 respond 22:12 58:16 62:7 65:6 | seats 6:18 65:12
64.7 remarkable4:12 | responses27:12 65:16 second 11:12
reapportionment | remedial 4:15 27:16 39:21 role 22:2 44:10 24:13,22 42:12
6:12,14 5:106:8,10 responsive51:4 | roles12:21 42:17 54:12
reason 45:9 49:2 10:24 21:10 rest85 row39:11 59:22,22
54:12 61:20 234,6 24:21 resrictions rule32:12 33:14 | Secretary 54:19
62:19 31:24 64.6 29:16,17 33:15 54:21
reasonable remedied14:3 result 51:6,8 ruled9:2 60:7,8 | section4:215:3
33:1561:19 remedies60:25 | 53:10 60:9 56 6:2 7:5
reasoning 11:14 | remedy 5:136:9 | results52:20 rules33:1753:15| 13:12,22 16:23
reasons 64 13:17,20 20:10 | retains 12:22 run58:15 17:23 22:14,15
16:11 53:22 23:12,13,14 retrogression runs 45:10 22:16,23 23.5,7
54:1 24:20 255 26:3 | 59:19 60:20 23:10,20,25
rebuttal 3:13 265 376 462 |reversed11:23 S 24:3,5,8 252
62:11,14 63:9 reverted46:3 S3141 25:20 267,11
record58:12,13 | remedying 16:14 | reverting47:2 | San2:13 26:12,14 28:10
redraw?21:19 20:21 21:11 review22:4 sat 50:19 28:17,24 29:2
27:13,17 40:20 | 251 62:16 46:17 satisfied47:9 30:19 31:3,3
reference 26:18 | remember 16:22 | revise7:11 saw 54:2 32:22 357
63:16 remove29:12 |RICK 1:3,11,19 |saying51717:6 | 36222225
referred38:5 render 59:3 right 5:19,23 17771913356 | 37:2,4,7,10,11
reflect 4:12 rendering 56:5 10:1015:316:2 | 39:1941:84377 |  37:17,19,22,23
51:16 repeatedly 414 | 16:8,817:3 43:8,10,21 38:16,17,25,25
reflected14:20 |repeating17:20 | 18:16,2220:2,3| 4512481 45:16 47:15
23:16 25:7 replace 46:10 27:7,7,15,21 50:19,1951:2,6 | 485 56:6,14
65:13 representative 28:25 35:2,13 51:8,195216 | 509:10,11,23,25
reflects 63:3 54:21 36:5,16 40:19 6313641 60:9,16,18
regard 28:14 representatives | 43:2045:19,22 |Says4225374 | 61:14,16,22,23
30:14 42:2 49:24 49.951:17538 | 13252321 62:4 64:10,13
59:19 60:16 required14:13 53:17 56:23 241,3,7,8 64:15,16,19,21
regional 12:19 32:3 58:2 60:21 31:2247:8,8 64:24,25
12:22,25136 | requirement 7:6 | Rights28:10 51:1855:1 see 52 82 25:11
registration30:2 | 38:16 29:1647:10 | Scalia20:24 35:2 40:23
regularity 23:21 | requires48:3 4835 49.3,8 3117321117 | 49:1250:18
24:1,4 reserve 27:24 49:21 50:4 336,1342:17 | semantics 42:23
relate 19:17 reserved45:17 | river 45:8,10 44146:11,18 | senate 14:9 15:1
relatively 9:20 | resolved10:2 road11:1,4,4 46:2351:10,18 | 26:19
relief 10:13 respect 22:23 | ROBERTS43 53141924 | send 10:12 39:14
12:23134,79 | 2382752924 | 188 25:10 57:23381,6 39:18 41:16

Alderson Reporting Company




Official - Subject to Final Review

76
56:2 57:18 soldiers 57:19 39:2040:8,16 | State's15:1 42:21 63:24
sending 41.5 Solicitor 29 40:24 41:21 42:24 43.2 449 | suit 36:22 37:4
57:14 solution 27:19 61:13 47:16 48:24 37:17
sense9:18 253 | olutions 65:10 | stage 34:5,5,9,11 | 56:1357:6 summary 17:1
sentence 517 solve 181 62:18 34:25 40:12 61:21 64:12 19:19 40:12,13
52:23 65.7 solving 6:14 standard 27:8 status 36.8 48:11,14,16,20
sentences51:13 | somebody 24:8 33:21,23 34:20 | statutes31.7 58:11,23
September 57:8 24:15 31:9 48:20 60:3,4 61:10 supporting 2:11
serious 63:15 somewhat 15:23 63:18,19,21 statutory 4:19 38284
set 9:21 12.7 sorry 18:6 44:22 64:23 60:6 suppose6:25 7:2
57:12 48:1351:1 gandards 13.8 | stay 19:7 7:2,10,20 8:22
seven4l:11 52:13 22:3 26:1 54:13 | stays 344 26:9 28:16
SHANNON 17 |sort 35:23474 54:17 step50:3 63:15 40:18 60:20
1:23 58:11 gart 5:17 15:19 | draddling39:9 | supposed12:10
share 50:1 sorts33:1749:20 | 18:2 29:10 315 | raight 16:3,4 15.2,4 17:14,15
shifting 62:3 60:23 44:8 54:23 61:8 | strict 39:13 30:13,17,18,20
shoot 31.8 Sotomayor 4:21 61.17 strongest 17:4,7 35:16,18 37:25
show?28:1161:12| 4:2555,15,20 |started17:25 subject 28:17 39:24 40:4,10
showing 34:8,9 6:113:1115:14 | 21:1546:6 submission Supreme 1.1 24
3414 15:1617:10 garting 5:20,24 38:2059:14 aure 10:16 14:19
shows 20:19 18:6,24 20:1 6:22 29:5,6 submissions 18:24 25:12
37:.14 43:21,2544:15 | 30:25 36:7 38:2139:2,3 318 3313524
sde 352 56:17,2357:10 | 38:13455 submitted 38:22 41:21 42:18
Side's7:25818 | sound 45:1053:9 | starts 30:23 65:20,22 surely 4:17
sght 4:1317:14 58:23 state 12:12 14:8 | substantial 4:20 | surprisng 41:12
17:17 21:10 so-called27:4 14:25 23:17 19:25 20:9 survive 17:1
signal 10:12 speaking 60:2 26:1927:12,16 | 21:11,22 22:20 | suspect 41:23
sgnificant 19:18 | specific4:19 27:1928:14,17 | 33:22,24 347 43:19
smilar 61:2 20:22 22:14 29:17 30:24 489,21 59:19 | swiftly 59:2
smple 13:5 48:18 45:16 46:3,5,12 | substantive system61:8
smply 6:21 specifically 47:2,5 481 60:12
63:13 65:8 13:24 19:16 50:6 52:12 subterfuge 30:10 T
sit 16:17 split 15:22,23 54:19,2155:9 |succeed21:23 | T31.1
sitting 39:10 25:24 52:7 56:20 57:5 60:3 | success 33:22,24 | take 58 7:17
situation13:6 55:20 60:2361:219 | 347 11:2512:1 157
32203325 |spoken6:19 61:2563:9 sufficient 57:17 | 17:192118
34:2239:25 | SRI2936283 | 64:16 suggest 32:19 235,15 24:19
stuations 10:14 | Srinivasan29 | statement 50:9,9 | suggested21:15 | 25:6 30:18
337 36282,3,6,22 | States1:124,11 | 32:2452:24 37:11,16 42:11
Smith 26:20,24 29:1,7 30:11 3793284 60:13 63:11 64:21,24
26:25 27:10 31:12 32:10,15 37:3435,7 suggesting 47:1 65:2
28:21,21,22 32:2133:10,16 | 55:2357:7,7 515 61:13 taken29:22
60:1,5,13,17 34:1535:15 61:20 635 suggestions takes8:10 31:19
Smith's61:1,6 36:1,16,25 37:8 | statewide 38:21 | 33:20 57:2064:18
snapshot 23:18 37:2038:10 39:3 suggests 12:14 | talk 20:4,12

Alderson Reporting Company



Official - Subject to Final Review

77
60:20 theirs 50:2 33:2542:10 25:11,22,23 unsatisfying
talked42:10 theory 44:2 three-judge 7:4 26:18 30:12 39:12
tell 9:16 14:24 thereof 4:20 42:1459:8 34.19 39:11,21 | Upham7:24 8.3
152 16:9,21 | thing4:2511:9 | tightrope 47:5 49:18,18,25 8:1511:15,17
17:3,12 19:19 14:3 17:8 18:19 | time 7:14 27:24 51:1353:22 11:22 56:7
26:17 39:19 18:2222:1 32:7 33:10 54:1 56:9 upheld 50:4
tells56:12 24:23 26:5 39:1340:19 tying 19:3 upsde 34:10
temporary 12:23 | 30:10 37:22 55:22 57:17 type 50:7 urban/rural 45:8
13:4,7,9 26:10 39:2541.5 times14:7,8 typically 29:9 use7:7 13:13
tension43:12 43:24 47:10 41:11 26:20 29:3
term 47:20 49:21,24 54:22 | timing 8:22 U 31:11,21 321
terms 44:21 things 11:5 14:10 | today 4:4 30:22 | Ultimate 34:23 32:12,20,23
54:10 23:24 34:16 34:18 42:10 ultimately 22:21 | 337 35:12
terrible 49:4 62:15 58:9 unadministrable | 38:13 64:12
test 26:15 think 6:3,15 7:13 | told 18:4,11,12 63:17,19 Utah57:4
testified57:21 7:199510:11 | tools4:18 uncleared383 | y.s14:10
testimony 54:17 10:11 11:3,5 top 19:2 unconnected
56:10 57:20 13:14,1520 | traditional 35:19 | 19:2 v
Texas1:3,11,19 | 14:9156,8,12 |treat 35:3,14 uncongtitutional | v 1:6,14,22 4:4
2:1357,76:19 | 15251612 treated 25:13 62:23 639 494 544,4
7:7,11,15,23 204,1921:21 |treats11:19 uncontested 55:17 62:21
816259311 | 233,1124:2,3 |tremendous37:3| 141116 63:7
9:19,2510:7,9 | 24:5,7,10259 | trial 40:9 56:9 under pinning vacatur 2:12 39
12:1213:18,19 | 25:10,24 26:1 59:4 30:21 28:5
13:25 14:4 26:11,23,24,25 | tried41:11 understand valid 44:3 46:19
25:14 26:21 27:1,5,6,7 trouble 35:5 18:2519:10 validity 21:4
27:6,2029:45 | 32:1534:2,16 |troublesome 233399435 |value2l:19
31:2332:6,14 35:16 36:6,14 22:8 31:18 understands Vera%4:4,4
32:18,20 338 36:17,25 37:15 | true 8.8 63:22 64:18 55:17
34:10,14,17,17 | 37:2138:19,23 | truly4:11 651 veto11:11
37:3,9,1838:14 | 39:2540:22 | try 12:8,12 25:24 | understating view28:19 33:21
39:2 40:4 43:13 | 41:2,3,7,21 20.2530:2,3,14| 161 35:21 5011
43:14,16,17,18 | 42:22 43:23 41:9 47:11 unique 62:17 52:24
44:1524 46:13 | 44:7,2045:14 | trying13:18,19 | United1:12:4,11 | violate 45:16
48:10,17,22 50:8,8 52:20 17:19 19:7 37284 61:20 |violated17:2
49:2,5 53:20 53:2,2,7 55:5 23:12,13,14 63:5 19:20,23
54:18 55:1,7 55:1560:1 61:8 | 25:25 unlawful 23:22 | violates20:8
56:6,13 60:1 61:15,18 62:5,7 | turn 6:1 18:17 unpreclear 38:13 | violating 19:11
61:9,9,11651 | 635647 34:1049:12 unprecleared 20:9
Texas's6:8 288 | thinking 13:1 61:21 11:2013:13 | violation13:19
33:21 38:20 16:16 turns 52:1 18:20 23:16 13:21,22 14:3,5
Thank 27:25 thought 14:18 | two 8:3 9:9,10 25:7 30:19 18:3 19:25
28:638:1042:3 | 18:1319:23 10:6,20 11:5,16 | 31:2137:24 24:21 3127
62:6,9,1365:16 | 20:24 41:8 16:1119:2 207 | 42:1162:2 44:21 64:11,11
65:18 three10:19,21 20:8,13 23:24 | unripe 22:24 64:13

Alderson Reporting Company



Official - Subject to Final Review

78
violations 419 | 21:825:18.21 X 26th55:24 56:21 | 640:21 58:13
21:12 22:24 26:25359,11 |x1.2810,16,18 | 56:2257:23,25 | 6th55:2556:18
25:20 35:7 38:2542:19 1:24 2839 60-day 39:7
37:1959:10,10 | 45:2,20 46:21 62315
59:11,23 46:23 47:4 48:7 Z 3
vote 145 16:14 | 50:1861:13,13 | zones29:24 340:11 54:15 8
18:1 19:16 63:24 55:22 62:10 840:10
23132421 | ways6218 1 63:16,17 5
25:1,5 26:4 weeks 56:9 115:1955:19 3a38:23
41:12 51:23 Weiser 62:21 63:18 3rd55:255810 | 921
62:16,24 63.7 1a38:23 59:4 9th 14:21 15:5,6
voter 32:14 WENDY 1:15 1st 9:14 14:22 3056:5 58:9 9057:20,21
voters 32:18 went 19:4 4655 | 1:002:5 42 326:18 9613:23
52:8 57:15 48:17,24 1040:21 3327:1041:24
votes49:22 were 20:10 11-7131:5 44 49:1550:16
voting 28:10,11 21:11 239,17 |11-7141:13 51:15
29:16 47:10 23:18 11-7151:21 36-seat 6:20
48:35493,8 |wevel24 42:10 | 13736:6 "
49:2150:452:7 | 479 138 36:6 _
52:0 53:16 542 | whichever21:3 | 14636:1141:25 | 434
54:24552,8 | Whitcomb637 | 49:12 42312
57:11,12 White 62:21 14736:1141:25 |4557:14,16,21
W willing 55:4 . :f:é?g 5
window?39:7 - 1 & .
wait 7:15 1216 | wonder37:16 | 1615:19,21 > ‘;; ?,1121?1’522
walk 30:1447:4 | word 11:21 16:21 17:4,22 o9 1773
oy | Words1025 | 7o 22:14 235,7,10
want 9:23 12:8 25:18 47:21 17th 40:10 23:20 24:1’3’5
16:11117:21 work 11:2,11 19395 24:8 25_2' 2’0’
G 60:19 193279 26:11,14 28:10
29:2330:12 | workable3g4 | 19889:22 261894 30,15
31:4 41:16 57:1 | working 56:23 5 S
wanted53:13 | worse63:18 g
wants9:19 109 | worst 64:2 222:15,16,23 36:22,25 312
warn 12:25 wouldn't 9:7 31336:2237:4 | 381617,2525
Washington1:25 | * 23:10,15 24:10 | 377:171923 | 0234516
271082392 | 2824 55:19 56:14 A7:15 485 56:6
32:6 42:14 Write 58:22 59:10,23,25 59: 11 60:9,16
44:14 454 wrong 10:11 60:18 64:10 61_' 16’2_2’23
wasn't 14:13 14:14 153 169 | 2956521 02:4 641315
19:24 24:16 16:9,10.12,22 |20393:4,6 64.17.19,21,25
wasteful 39:17 17-3.21.24 201126:2127:20 | 651
way 8:10 16:16 201221 5

Alderson Reporting Company



